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PART 200 [RESERVED]

PART 201—GRANTS TO STATES FOR
PUBLIC ASSISTANCE PROGRAMS

Sec.
201.0 Scope and applicability.
201.1 General definitions.

Subpart A—Approval of State Plans and
Certification of Grants

201.2 General.
201.3 Approval of State plans and amend-

ments.
201.4 Administrative review of certain ad-

ministrative decisions.
201.5 Grants.
201.6 Withholding of payment; reduction of

Federal financial participation in the
costs of social services and training.

201.7 Judicial review.

Subpart B—Review and Audits

201.10 Review of State and local administra-
tion.

201.11 Personnel merit system review.
201.12 Public assistance audits.
201.13 Action on audit and review findings.
201.14 Reconsideration under section 1116(d)

of the Act.
201.15 Deferral of claims for Federal finan-

cial participation.
201.66 Repayment of Federal funds by in-

stallments.
201.67 Treatment of uncashed or cancelled

checks.
201.70 Treatment of replacement checks.

AUTHORITY: 42 U.S.C. 303, 603, 1203, 1301,
1302, 1316, 1353 and 1383 (note).

SOURCE: 35 FR 12180, July 29, 1970, unless
otherwise noted.

§ 201.0 Scope and applicability.
Titles I, X, XIV and XVI (as in effect

without regard to section 301 of the So-
cial Security Amendments of 1972)
shall continue to apply to Puerto Rico,
the Virgin Islands, and Guam. The
term State as used in such titles means
Puerto Rico, the Virgin Islands, and
Guam.

[39 FR 8326, Mar. 5, 1974]

§ 201.1 General definitions.
When used in this chapter, unless the

context otherwise indicates:
(a) Act means the Social Security

Act, and titles referred to are titles of
that Act;

(b) Department means the Department
of Health and Human Services;

(c) Administrator means the Adminis-
trator, Family Support Administra-
tion;

(d) Secretary means the Secretary of
Health and Human Services;

(e) Administration means the Family
Support Administration;

(f) Regional Administrator means the
Regional Administrator of the Family
Support Administration;

(g) State means the several States,
the District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, Guam, and American Samoa.
The term ‘‘State’’ with respect to
American Samoa applies to the pro-
grams set forth in title IV–A and IV–F
of the Act;

(h) State agency means the State
agency administering or supervising
the administration of the State plan or
plans under title I, IV–A, IV–F, X, or
XVI (AABD) of the Act;

(i) The terms regional office and cen-
tral office refer to the regional offices
and the central office of the Family
Support Administration, respectively.

[35 FR 12180, July 29, 1970, as amended at 39
FR 34543, Sept. 26, 1974; 53 FR 36578, Sept. 21,
1988; 57 FR 30425, July 9, 1992]

Subpart A—Approval of State
Plans and Certification of Grants

§ 201.2 General.

The State plan is a comprehensive
statement submitted by the State
agency describing the nature and scope
of its program and giving assurance
that it will be administered in con-
formity with the specific requirements
stipulated in the pertinent title of the
Act, the regulations in subtitle A and
this chapter of this title, and other ap-
plicable official issuances of the De-
partment. The State plan contains all
information necessary for the Adminis-
tration to determine whether the plan
can be approved, as a basis for Federal
financial participation in the State
program.

[35 FR 12180, July 29, 1970, as amended at 53
FR 36578, Sept. 21, 1988]
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§ 201.3 Approval of State plans and
amendments.

The State plan consists of written
documents furnished by the State to
cover each of its programs under the
Act: Old-age assistance (title I); aid
and services to needy families with
children (part A of title IV); aid to the
blind (title X); aid to the permanently
and totally disabled (title XIV); or aid
to the aged, blind or disabled (title
XVI). The State may submit the com-
mon material on more than one pro-
gram as an integrated plan. However,
it must identify the provisions perti-
nent to each title since a separate plan
must be approved for each public as-
sistance title. A plan submitted under
title XVI encompasses, under a single
plan, the programs otherwise covered
by three separate plans under titles I,
X, and XIV. After approval of the origi-
nal plan by the Administration, all rel-
evant changes, required by new stat-
utes, rules, regulations, interpreta-
tions, and court decisions, are required
to be submitted currently so that the
Administration may determine wheth-
er the plan continues to meet Federal
requirements and policies.

(a) Submittal. State plans and revi-
sions of the plans are submitted first to
the State governor or his designee for
review in accordance with § 204.1 of this
chapter, and then to the regional of-
fice. The States are encouraged to ob-
tain consultation of the regional staff
when a plan is in process of preparation
or revision.

(b) Review. Staff in the regional of-
fices are responsible for review of State
plans and amendments. They also ini-
tiate discussion with the State agency
on clarification of significant aspects
of the plan which come to their atten-
tion in the course of this review. State
plan material on which the regional
staff has questions concerning the ap-
plication of Federal policy is referred
with recommendations as required to
the central office for technical assist-
ance. Comments and suggestions, in-
cluding those of consultants in speci-
fied areas, may be prepared by the cen-
tral office for use by the regional staff
in negotiations with the State agency.

(c) Action. The Regional Adminis-
trator, exercised delegated authority
to take affirmative action on State

plans and amendments thereto on the
basis of policy statements or prece-
dents previously approved by the Ad-
ministrator. The Administrator retains
authority for determining that pro-
posed plan material is not approvable,
or that a previously approved plan no
longer meets the requirements for ap-
proval, except that a final determina-
tion of disapproval may not be made
without prior consultation and discus-
sion by the Administrator with the
Secretary. The Regional Adminis-
trator, or the Administrator formally
notifies the State agency of the actions
taken on State plans or revisions.

(d) Basis for approval. Determinations
as to whether State plans (including
plan amendments and administrative
practice under the plans) originally
meet or continue to meet, the require-
ments for approval are based on rel-
evant Federal statutes and regulations.
Guidelines are furnished to assist in
the interpretation of the regulations.

(e) Prompt approval of State plans.
Pursuant to section 1116 of the Act, the
determination as to whether a State
plan submitted for approval conforms
to the requirements for approval under
the Act and regulations issued pursu-
ant thereto shall be made promptly
and not later than the 90th day fol-
lowing the date on which the plan sub-
mittal is received in the regional of-
fice, unless the Regional Adminis-
trator, has secured from the State
agency a written agreement to extend
that period.

(f) Prompt approval of plan amend-
ments. Any amendment of an approved
State plan may, at the option of the
State, be considered as a submission of
a new State plan. If the State requests
that such amendment be so considered
the determination as to its conformity
with the requirements for approval
shall be made promptly and not later
than the 90th day following the date on
which such a request is received in the
regional office with respect to an
amendment that has been received in
such office, unless the Regional Admin-
istrator, has secured from the State
agency a written agreement to extend
that period. In absence of request by a
State that an amendment of an ap-
proved State plan shall be considered
as a submission of a new State plan,
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the procedures under § 201.6 (a) and (b)
shall be applicable.

(g) Effective date. The effective date
of a new plan may not be earlier than
the first day of the calendar quarter in
which an approvable plan is submitted,
and with respect to expenditures for as-
sistance under such plan, may not be
earlier than the first day on which the
plan is in operation on a statewide
basis. The same applies with respect to
plan amendments that provide addi-
tional assistance or services to persons
eligible under the approved plan or
that make new groups eligible for as-
sistance or services provided under the
approved plan. For other plan amend-
ments the effective date shall be as
specified in other sections of this chap-
ter.

[35 FR 12180, July 29, 1970, as amended at 39
FR 34542, Sept. 26, 1974; 42 FR 43977, Sept. 1,
1977; 53 FR 36579, Sept. 21, 1988]

§ 201.4 Administrative review of cer-
tain administrative decisions.

Pursuant to section 1116 of the Act,
any State dissatisfied with a deter-
mination of the Administrator pursu-
ant to § 201.3 (e) or (f) with respect to
any plan or amendment may, within 60
days after the date of receipt of notifi-
cation of such determination, file a pe-
tition with the Regional Adminis-
trator, asking the Administrator for
reconsideration of the issue of whether
such plan or amendment conforms to
the requirements for approval under
the Act and pertinent Federal require-
ments. Within 30 days after receipt of
such a petition, the Administrator
shall notify the State of the time and
place at which the hearing for the pur-
pose of reconsidering such issue will be
held. Such hearing shall be held not
less than 30 days nor more than 60 days
after the date notice of such hearing is
furnished to the State, unless the Ad-
ministrator and the State agree in
writing on another time. For hearing
procedures, see part 213 of this chapter.
A determination affirming, modifying,
or reversing the Administrator’s origi-
nal decision will be made within 60
days of the conclusion of the hearing.
Action pursuant to an initial deter-
mination by the Administrator de-
scribed in such § 201.3 (e) or (f) that a
plan or amendment is not approvable

shall not be stayed pending the recon-
sideration, but in the event that the
Administrator subsequently deter-
mines that his original decision was in-
correct he shall certify restitution
forthwith in a lump sum of any funds
incorrectly withheld or otherwise de-
nied.

[35 FR 12180, July 29, 1970, as amended at 42
FR 43977, Sept. 1, 1977; 53 FR 36579, Sept. 21,
1988]

§ 201.5 Grants.
To States with approved plans,

grants are made each quarter for ex-
penditures under the plan for assist-
ance, services, training and adminis-
tration. The determination as to the
amount of a grant to be made to a
State is based upon documents sub-
mitted by the State agency containing
information required under the Act and
such other pertinent facts, including
title IV–A the appropriate Federal
share of child support collections made
by the State, as may be found nec-
essary.

(a) Form and manner of submittal. (1)
Time and place: The estimates for pub-
lic assistance grants for each quarterly
period must be forwarded to the re-
gional office 45 days prior to the period
of the estimate. They include a certifi-
cation of State funds available and a
justification statement in support of
the estimates. A statement of quar-
terly expenditures and any necessary
supporting schedules must be for-
warded to the Department of Health
and Human Services, Family Support
Administration, not later than 30 days
after the end of the quarter.

(2) Description of forms: ‘‘State
Agency Expenditure Projection—Quar-
terly Projection by Program’’ rep-
resents the State agency’s estimate of
the total amount and the Federal share
of expenditures for assistance, services,
training, and administration to be
made during the quarter for each of the
public assistance programs under the
Act. From these estimates the State
and Federal shares of the total expend-
itures are computed. The State’s com-
puted share of total estimated expendi-
tures is the amount of State and local
funds necessary for the quarter. The
Federal share is the basis for the funds
to be advanced for the quarter. The
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State agency must also certify, on this
form or otherwise, the amount of State
funds (exclusive of any balance of ad-
vances received from the Federal Gov-
ernment) actually on hand and avail-
able for expenditure; this certification
must be signed by the executive officer
of the State agency submitting the es-
timate or a person officially designated
by him, or by a fiscal officer of the
State if required by State law or regu-
lation. (A form ‘‘Certificate of Avail-
ability of State Funds for Assistance
and Administration during Quarter’’ is
available for submitting this informa-
tion, but its use is optional.) If the
amount of State funds (or State and
local funds if localities participate in
the program), shown as available for
expenditures is not sufficient to cover
the State’s proportionate share of the
amount estimated to be expended, the
certification must contain a statement
showing the source from which the
amount of the deficiency is expected to
be derived and the time when this
amount is expected to be made avail-
able.

(3) The State agency must also sub-
mit a quarterly statement of expendi-
tures for each of the public assistance
programs under the Act. This is an ac-
counting statement of the disposition
of the Federal funds granted for past
periods and provides the basis for mak-
ing the adjustments necessary when
the State’s estimate for any prior quar-
ter was greater or less than the amount
the State actually expended in that
quarter. The statement of expenditures
also shows the share of the Federal
Government in any recoupment, from
whatever source, including for title IV–
A the appropriate share of child sup-
port collections made by the State, of
expenditures claimed in a prior period,
and also in expenditures not properly
subject to Federal financial participa-
tion which are acknowledged by the
State agency, including the share of
the Federal Government for uncashed
and cancelled checks as described at 45
CFR 201.67 and replacement checks as
described at 45 CFR 201.70 in this part,
or which have been revealed in the
course of an audit.

(b) Review. The State’s estimates are
analyzed by the regional office staff

and are forwarded with recommenda-
tions as required to the central office.
The central office reviews the State’s
estimate, other relevant information,
and any adjustments to be made for
prior periods, and computes the grant.

(c) Grant award. The grant award
computation form shows, by program,
the amount of the estimate for the en-
suing quarter, and the amounts by
which the estimate is reduced or in-
creased because of over- or under-esti-
mate for the prior quarter and for
other adjustments. This form is trans-
mitted to the State agency to draw the
amount of the grant award, as needed,
to meet the Federal share of disburse-
ments. The draw is through a commer-
cial bank and the Federal Reserve sys-
tem against a continuing letter of cred-
it certified to the Secretary of the
Treasury in favor of the State payee. A
copy of the grant award notice is sent
to the State Central Information Re-
ception Agency in accord with section
201 of the Intergovernmental Coopera-
tion Act of 1968.

(d) Letter of credit payment system. The
letter of credit system for payment of
advances of Federal funds was estab-
lished pursuant to Treasury Depart-
ment regulations (Circular No. 1075),
published in the FEDERAL REGISTER on
July 11, 1967 (32 FR 10201). The HEW
‘‘Instructions to Recipient Organiza-
tions for Use of Letter of Credit’’ was
transmitted to all grantees by memo-
randum from the Assistant Secretary-
Comptroller on January 15, 1968.

(e) General administrative requirements.
With the following exceptions, the pro-
visions of part 74 of this title, estab-
lishing uniform administrative require-
ments and cost principles, shall apply
to all grants made to States under this
part:

45 CFR PART 74

Subpart G—Matching and Cost Sharing.
Subpart I—Financial Reporting Require-

ments.

[35 FR 12180, July 29, 1970, as amended at 38
FR 26320, Sept. 19, 1973; 46 FR 48003, Sept. 30,
1981; 53 FR 24269, June 28, 1988; 53 FR 36579,
Sept. 21, 1988]
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§ 201.6 Withholding of payment; reduc-
tion of Federal financial participa-
tion in the costs of social services
and training.

(a) When withheld. Further payments
to a State are withheld in whole or in
part if the Administrator, after reason-
able notice and opportunity for hearing
to the State agency administering or
supervising the administration of an
approved plan, finds:

(1) That the plan no longer complies
with the provisions of section 2, 402,
1002, 1402, or 1602 of the Act; or

(2) That in the administration of the
plan there is failure to comply substan-
tially with any such provision.

A question of noncompliance of a
State plan may arise from an
unapprovable change in the approved
State plan, the failure of the State to
change its approved plan to conform to
a new Federal requirement for approval
of State plans, or the failure of the
State in practice to comply with a Fed-
eral requirement, whether or not its
State plan has been amended to con-
form to such requirement.

(b) When the rate of Federal financial
participation is reduced. Under title I, X,
XIV, or XVI (AABD) of the Act, Fed-
eral financial participation in the costs
of social services and training approved
at the rate of 75 per centum is reduced
to 50 per centum if the Administrator,
after reasonable notice and oppor-
tunity for a hearing to the State agen-
cy, finds:

(1) That the plan provision under
such title for prescribed services no
longer complies with the Federal re-
quirements with respect to such pre-
scribed services; or

(2) That in the administration of the
plan there is a failure to comply sub-
stantially with such plan provision.

(c) Information discussions. Hearings
with respect to matters under para-
graph (a) or (b) of this section are gen-
erally not called, however, until after
reasonable effort has been made by the
Administration to resolve the ques-
tions involved by conference and dis-
cussion with State officials. Formal
notification of the date and place of
hearing does not foreclose further ne-
gotiations with State officials.

(d) Conduct of hearings. For hearing
procedures, see part 213 of this chapter.

(e) Notification of withholding. If the
Administrator makes a finding of non-
compliance with respect to a matter
under paragraph (a) of this section, the
State agency is notified that further
payments will not be made to the State
(or, in his discretion, that payments
will be limited to categories under or
parts of the plan not affected by such
failure), until the Administrator is sat-
isfied that there will no longer be any
such failure to comply. Until he is so
satisfied, no further payments will be
made to the State (or will be limited to
categories under or parts of the plan
not affected by such failure).

(f) Notification of reduction in the rate
of Federal financial participation. If the
Administrator makes a finding of non-
compliance with respect to a matter
under paragraph (b) of this section, the
State agency is notified that further
payments will be made to the State at
the rate of 50 per centum of the costs of
services and training, until the Admin-
istrator is satisfied that there will no
longer be any failure to comply.

[35 FR 12180, July 29, 1970, as amended at 39
FR 34542, Sept. 26, 1974; 53 FR 36579, Sept. 21,
1988]

§ 201.7 Judicial review.
Any State dissatisfied with a final

determination of the Secretary pursu-
ant to § 201.4 or § 201.6(a) may, within 60
days after it has been notified of such
determination, file with the U.S. Court
of Appeals for the circuit in which such
State is located a petition for review of
such determination. After a copy of the
petition is transmitted by the clerk of
the court to the Secretary, the Sec-
retary thereupon shall file in the court
the record of proceedings upon which
such determination was based as pro-
vided in section 2112 of title 28, United
States Code. The court is bound by the
Secretary’s findings of fact, if sup-
ported by substantial evidence. The
court has jurisdiction to affirm the
Secretary’s decision, or set it aside in
whole or in part, or, for good cause, to
remand the case for additional evi-
dence. If the case is remanded, the Sec-
retary may thereupon make new or
modified findings of fact, and may
modify his previous determination. The
Secretary shall certify to the court the
transcript and record of the further
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proceedings. The judgment of the court
is subject to review by the Supreme
Court of the United States upon certio-
rari or certification as provided in 28
U.S.C. 1254.

Subpart B—Review and Audits
§ 201.10 Review of State and local ad-

ministration.
(a) In order to provide a basis for de-

termining that State agencies are ad-
hering to Federal requirements and to
the substantive legal and administra-
tive provisions of their approved plans,
the Administration conducts a review
of State and local public assistance ad-
ministration. This review includes
analysis of procedures and policies of
State and local agencies and examina-
tion of case records of individual re-
cipients.

(b) Each State agency is required to
carry out a continuing quality control
program primarily covering determina-
tion of eligibility in statistically se-
lected samples of individual cases. The
Service conducts a continuing observa-
tion of these State systems.

(c) Adherence to other Federal re-
quirements set forth in the pertinent
titles of the Act and the regulations in
this title is evaluated through review
of selected case records and aspects of
agency operations.

[35 FR 12180, July 29, 1970, as amended at 53
FR 36579, Sept. 21, 1988]

§ 201.11 Personnel merit system re-
view.

A personnel merit system review is
carried out by the Office of State Merit
Systems of the Office of the Assistant
Secretary for Administration of the
Department. The purpose of the review
is to evaluate the effectiveness of the
State merit system relating to the pub-
lic assistance programs and to deter-
mine whether there is compliance with
Federal requirements in the adminis-
tration of the merit system plan. See
part 70 of this title.

§ 201.12 Public assistance audits.
(a) Annually, or at such frequencies

as are considered necessary and appro-
priate, the operations of the State
agency are audited by representatives
of the Audit Agency of the Depart-

ment. Such audits are made to deter-
mine whether the State agency is being
operated in a manner that:

(1) Encourages prudent use of pro-
gram funds, and

(2) Provides a reasonable degree of
assurance that funds are being properly
expended, and for the purposes for
which appropriated and provided for
under the related Act and State plan,
including State laws and regulations.

(b) Reports of these audits are re-
leased by the Audit Agency simulta-
neously to program officials of the De-
partment, and to the cognizant State
officials. These audit reports relate the
opinion of the Audit Agency on the
practices reviewed and the allowability
of costs audited at the State agency.
Final determinations as to actions re-
quired on all matters reported are
made by cognizant officials of the De-
partment.

§ 201.13 Action on audit and review
findings.

(a) If the audit results in no excep-
tions, the State agency is advised by
letter of this result. The general course
for the disposition of proposed excep-
tions resulting from audits involves
the submittal of details of these excep-
tions to the State agency which then
has an opportunity to concur in the
proposed exceptions or to assemble and
submit additional facts for purposes of
clearance. Provision is made for the
State agency to appeal proposed audit
exceptions in which it has not con-
curred and which have not been deleted
on the basis of clearance material.
After consideration of a State agency’s
appeal by the Administrator, the Ad-
ministration advises the State agency
of any expenditures in which the Fed-
eral Government may not participate
and requests it to include the amount
as adjustments in a subsequent state-
ment of expenditures. Expenditures in
which it is found the Federal Govern-
ment may not participate and which
are not properly adjusted through the
State’s claim will be deducted from
subsequent grants made to the State
agency.

(b) If the Federal or State reviews re-
veal serious problems with respect to
compliance with any Federal require-
ment, the State agency is required to
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correct its practice so that there will
be no recurrence of the problem in the
future.

[35 FR 12180, July 29, 1970, as amended at 53
FR 36579, Sept. 21, 1988]

§ 201.14 Reconsideration under section
1116(d) of the Act.

(a) Applicability. This section applies
to any disallowance of any item or
class of items for which FFP is claimed
under title I, IV, X, XIV, XVI(AABD),
or XX of the Act, with respect to which
reconsideration was requested prior to
March 6, 1978, unless the State by filing
a written notice to that effect with the
Executive Secretary, Departmental
Grant Appeals Board (with proof of
service on the head of the constituent
agency), within 30 days after mailing of
the confirmation of the disallowance
by the agency head, elects to have the
reconsideration governed by 45 CFR
part 16.

(1) Reduction of the Federal share of
assistance payments under title IV–A,
for failure to certify WIN registrants
(section 402(e) of the Act);

(2) Reduction by one per centum of
the quarterly amount payable to a
State for all expenditures under title
IV–A for failure, in certain cases, to
carry out the provisions of section
402(a)(15) of the Act which require the
offering of and arrangement for the
provision of family planning services
(section 402(f) of the Act);

(3)—(5) [Reserved]
(6) Any other decision pursuant to

sections 3, 403, 422, 455, 1003, 1403, 1603,
or 2003, of the Act.

(b) Notice of disallowance determina-
tion. (1) When the Regional Adminis-
trator, determines that a State claim
for FFP in expenditures for a par-
ticular item or class of items is not al-
lowable, he shall promptly issue a dis-
allowance letter to the State.

(2) This disallowance letter shall in-
clude where appropriate:

(i) The date or dates on which the
State’s claim for FFP was made;

(ii) The time period during which the
expenditures in question were made or
claimed to have been made;

(iii) The date and amount of any pay-
ment or notice of deferral;

(iv) A statement of the amount of
FFP claimed, allowed, and disallowed

and the manner in which these
amounts were calculated;

(v) Findings of fact on which the dis-
allowance determination is based or a
reference to other documents pre-
viously or contemporaneously fur-
nished to the State (such as a report of
a financial review or audit) which con-
tain the findings of fact on which the
disallowance determination is based;

(vi) Pertinent citations to the law,
regulations, guides and instructions
supporting the action taken; and

(vii) Notice of the State’s right to re-
quest reconsideration of the disallow-
ance under this section and the time
within such request must be made.

(c) Request for reconsideration. (1) To
obtain reconsideration of a disallow-
ance of an item or class of items for
FFP, a State shall, within 30 days of
the date of the disallowance letter, re-
quest reconsideration by the Adminis-
trator, with copy to the Regional Ad-
ministrator, and enclose a copy of the
disallowance letter.

(2) The request for reconsideration
must be accompanied by a brief state-
ment of the issues in dispute, including
an explanation of the State’s position
with respect to each issue.

(d) Reconsideration procedures. (1) The
Administrator will promptly acknowl-
edge receipt of a State’s request for re-
consideration.

(2) Upon receipt of a copy of the re-
quest for reconsideration, the Regional
Administrator, shall, within 30 days of
the request, provide to the Adminis-
trator a complete record of all mate-
rial which he believes to have a bearing
on the reconsideration, including any
reports of audit or review which were
the basis for his decision.

(3) The Administrator shall promptly
forward to the State a list of all items
currently in the record, including those
received from the Regional Adminis-
trator, or with respect to the medical
assistance program under title XIX,
Regional Medicaid Director and make
available for examination, inspection
and copying any such items not pre-
viously received by the State.

(4) Within 60 days from the date of
the Administrator’s transmittal to the
State under paragraph (d)(3) of this
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section, the State shall submit in writ-
ing to the Administrator any new rel-
evant evidence, documentation, or ar-
gument and shall simultaneously sub-
mit a copy thereof to the Regional Ad-
ministrator, or with respect to the
medical assistance program under title
XIX, Regional Medicaid Director.

(5) The Regional Administrator, or
with respect to the medical assistance
program under title XIX, Regional
Medicaid Director shall, within 60 days
of submittal by the State, submit to
the Administrator (with a copy to the
State) an analysis of the issues rel-
evant to the disallowance including:

(i) A restatement of the findings on
which the disallowance was based;

(ii) A response to each issue raised by
the State with respect to such findings;

(iii) A response to any other issues
raised by the State, providing addi-
tional documentation when necessary;
and

(iv) Any additional documentation
which he deems relevant.

(6) The State may respond to the ma-
terial submitted by the Regional Ad-
ministrator, or with respect to the
medical assistance program under title
XIX, Regional Medicaid Director by
submitting to the Administrator with-
in 15 days any supplemental material
the State wishes to have entered into
the record.

(7) At the time of submitting any ad-
ditional material pursuant to para-
graph (d)(4), the State may obtain,
upon request to him, a conference with
the Administrator, during which it
may discuss with the Administrator its
position on the issues. The State may,
at its own expense, have such con-
ference transcribed; the transcript
shall become part of the administra-
tive record.

(8) In reconsidering the disallowance,
the Administrator may request any ad-
ditional information or documents nec-
essary to his decision.

(9) New relevant evidence received
into the record by the Administrator
pursuant to paragraph (d)(8) of this sec-
tion which is not received from, or pre-
viously otherwise made available to,
the State shall promptly be made
available to the State for examination,
inspection, and copying and the State

will be given appropriate additional
time for comment.

(10) All documents, reports, cor-
respondence, and other materials con-
sidered by the Administrator in reach-
ing his decision shall constitute the
record of the reconsideration pro-
ceedings.

(11) After consideration of such
record and the laws and regulations
pertinent to the issues in question, the
Administrator shall issue a written de-
cision, based on the administrative
record, which summarizes the facts and
cites the regulations or statutes that
support the decision. The decision shall
constitute final administrative action
on the matter and shall be promptly
mailed to the head of the State agency.

(12) Either the state or the Regional
Administrator, or with respect to the
medical assistance program under title
XIX, Regional Medicaid Director may
request from the Administrator, for
good cause, an extension of any of the
time limits specified in this section.

(13) No section of this regulation
shall be interpreted as waiving the De-
partment’s right to assert any provi-
sion or exemption in the Freedom of
Information Act.

(e) Implementation of the decision. If
the decision requires an adjustment in
the Federal share, either upward or
downward, this will be reflected in sub-
sequent grant awards.

(f) For purposes of this section, the
Administrator includes the Deputy Ad-
ministrator, except that whichever of-
ficial conducts the conference re-
quested pursuant to paragraph (d)(7) of
this section will also issue the final ad-
ministrative decision pursuant to para-
graph (d)(11) of this section.

APPENDIX—RECONSIDERATION OF DIS-
ALLOWANCES UNDER SECTION 1116 (D)
OF THE SOCIAL SECURITY ACT

TRANSFER OF FUNCTIONS

Under the authority of Reorganization
Plan No. 1 of 1953, and pursuant to the au-
thorities vested in me as Secretary of Health
amd Human Services, I hereby order that,
with respect to reconsiderations of disallow-
ances imposed under titles I, IV, VI, X, XIV,
XVI (AABD), XIX and XX of the Social Secu-
rity Act, 42 U.S.C. 301 et seq., 601 et seq., 801
et seq., 1201 et seq., 1351 et seq., 1381 et seq.
(AABD), 1396 et seq. and 1397 et seq., all ref-
erences to ‘‘Administrator’’ appearing in 45
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CFR 201.14 shall be deemed to read ‘‘Chair-
man, Departmental Grant Appeals Board’’
and all references to ‘‘Deputy Adminis-
trator’’ appearing therein shall be deemed to
refer to one or more members of the Depart-
mental Grant Appeals Board, designated by
the Chairman to decide a reconsideration.
States which have previously had or re-
quested a conference pursuant to 45 CFR
201.14(d)(7) will be entitled to a conference
with the Chairman of the Departmental
Grant Appeals Board acting (as provided
above) as successor to the Administrator of
the Social and Rehabilitation Service (SRS),
or with a member or members of the Board
designated by the Chairman to decide the
matter, acting as successor to the Deputy
Administrator of SRS. The Chairman may,
at his option, utilize a Grant Appeals Panel,
designated pursuant to 45 CFR 516.4(b), to de-
cide the matter, and may supplement the
§ 201.14 procedures by utilizing the proce-
dures of 45 CFR part 16 including the author-
ity provided in 45 CFR 16.51 to waive or mod-
ify any procedural provision upon a deter-
mination that no party will be prejudiced
and that the ends of justice will be served.

[40 FR 34592, Aug. 18, 1975; 40 FR 44326, Sept.
26, 1975, as amended at 41 FR 42205, Sept. 27,
1976; 42 FR 43977, Sept. 1, 1977; 42 FR 51583,
Sept. 29, 1977; 43 FR 9266, Mar. 6, 1978; 51 FR
9202, Mar. 18, 1986; 53 FR 36579, Sept. 21, 1988]

§ 201.15 Deferral of claims for Federal
financial participation.

(a) Scope. Except as otherwise pro-
vided, this section applies to all claims
for Federal financial participation sub-
mitted by States pursuant to titles I,
IV, X, XIV, XVI (AABD), of the Social
Security Act.

(b) Definitions. (1) Deferral Action
means the process of suspending pay-
ment with respect to a claim within
the scope of paragraph (a) of this sec-
tion, pending the receipt and analysis
of further information relating to the
allowability of the claim, under the
procedures specified in this section.

(2) Deferred claim means a claim with-
in the scope of paragraph (a) of this
section upon which a deferral action
has been taken.

(c) Procedures. (1) A claim or any por-
tion of a claim for reimbursement for
expenditures reported on the Quarterly
Statement of Expenditures shall be de-
ferred only when the Regional Admin-
istrator believes the claim or a specific
portion of the claim is of questionable
allowability. The deferral action will
be taken within 60 days after receipt of

a Quarterly Statement of Expenditures
prepared in accordance with instruc-
tions issued by the Administration.

(2) When deferral action is taken on a
claim, the Regional Administrator or
the Administrator will within 15 days
send written notice to the State identi-
fying the type and amount of the claim
and the reason for deferral. In the writ-
ten notice of the deferral action, the
Regional Administrator or the Admin-
istrator will request the State to make
available for inspection all documents
and materials which the Regional of-
fice then believes necessary to deter-
mine the allowability of the claim.

(3) Within 60 days of receipt of the
notice of deferral action described in
paragraph (c)(2) of this section the
State shall make available to the Re-
gional office, in readily reviewable
form, all requested documents and ma-
terials, or when necessary, shall iden-
tify those documents and items of in-
formation which are not available. If
the State requires additional time to
make the documents and material
available, it shall upon request be
given an additional 60 days.

(4) The Regional office will normally
initiate the review within 30 days of
the date that materials become avail-
able for review.

(5) If the Regional Administrator
finds that the documents and materials
are not in readily reviewable form or
that supplemental information is re-
quired, he will promptly notify the
State. The State will have 15 days from
the date of notification to complete
the action requested. If the Regional
Commissioner or the Administrator
finds that the documents necessary to
determine the allowability of the claim
are not made available within the al-
lowed time limits, or that the docu-
ments are not made available in read-
ily reviewable form, he shall promptly
disallow the claim.

(6) The Regional Administrator or
the Administrator will have 90 days
after all documentation is available in
readily reviewable form to determine
the allowability of the deferred claim.
If he is unable to complete the review
within the time period the claim will
be paid subject to a later determina-
tion of allowability.
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(7) It is the responsibility of the
State agency to establish the allow-
ability of a deferred claim.

(8) The Regional Office or the Admin-
istrator will notify the State in writing
of the decision on the allowability of
the deferred claim.

(9) If a deferred claim is disallowed,
the Regional Administrator or the Ad-
ministrator shall advise the State of
its right to reconsideration pursuant to
§ 201.14.

(10) A decision to pay a deferred
claim shall not preclude a subsequent
disallowance as a result of an audit ex-
ception or financial management re-
view. If a subsequent disallowance
should occur, the State, upon request
shall be granted reconsideration pursu-
ant to § 201.14.

[41 FR 7104, Feb. 17, 1976, as amended at 42
FR 51583, Sept. 29, 1977; 47 FR 7669, Feb. 22,
1982; 53 FR 36579, Sept. 21, 1988]

§ 201.66 Repayment of Federal funds
by installments.

(a) Basic Conditions. When a State has
been reimbursed Federal funds for ex-
penditures claimed under titles I, IV–A,
X, XIV, XVI (AABD) which are later
determined to be unallowable for Fed-
eral financial participation, the State
may make repayment of such Federal
funds in installments provided:

(1) The amount of the repayment ex-
ceeds 21⁄2 percent of the estimated an-
nual State share for the program in
which the unallowable expenditure oc-
curred as set forth in paragraph (b) of
this section; and

(2) The State has notified the Re-
gional Administrator in writing of its
intent to make installment repay-
ments. Such notice must be given prior
to the time repayment of the total was
otherwise due.

(b) Criteria governing installment re-
payments. (1) The number of quarters
over which the repayment of the total
unallowable expenditures will be made
will be determined by the percentage
the total of such repayment is of the
estimated State share of the annual ex-
penditures for the specific program
against which the recovery is made, as
follows:

Total repayment amount as percentage of State
share of annual expenditures for the specific

program

Number of
quarters to
make re-
payment

2.5 pct. or less ..................................................... 1
Greater than 2.5, but not greater than 5 ............. 2
Greater than 5, but not greater than 7.5 ............. 3
Greater than 7.5, but not greater than 10 ........... 4
Greater than 10, but not greater than 15 ............ 5
Greater than 15, but not greater than 20 ............ 6
Greater than 20 but not greater than 25 ............. 7
Greater than 25, but not greater than 30 ............ 8
Greater than 30, but not greater than 47.5 ......... 9
Greater than 47.5, but not greater than 65 ......... 10
Greater than 65, but not greater than 82.5 ......... 11
Greater than 82.5, but not greater than 100 ....... 12

The quarterly repayment amounts for
each of the quarters in the repayment
schedule shall not be less than the fol-
lowing percentages of the estimated
State share of the annual expenditures
for the program against which the re-
covery is made.

For each of the following quarters

Repay-
ment in-
stallment

may not be
less than
these per-
centages

1 to 4 ................................................................... 2.5
5 to 8 ................................................................... 5.0
9 to 12 ................................................................. 17.5

If the State chooses to repay amounts
representing higher percentages during
the early quarters, any corresponding
reduction in required minimum per-
centages would be applied first to the
last scheduled payment, then to the
next to the last payment, and so forth
as necessary.

(2) The latest State Agency State-
ment of Financial Plan for AFDC sub-
mitted by the State shall be used to es-
timate the State’s share of annual ex-
penditures for the specific program in
which the unallowable expenditures oc-
curred. That estimated share shall be
the sum of the State’s share of the esti-
mates (as shown on the latest State
Agency Statement of Financial Plan
for AFDC) for four quarters, beginning
with the quarter in which the first in-
stallment is to be paid.

(3) In the case of a program termi-
nated by law or by the State, the ac-
tual State share—rather than the esti-
mate—shall be used for determining
whether the amount of the repayment
exceeds 21⁄2% of the annual State share
for the program. The annual State
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share in these cases will be determined
using payments computable for Federal
funding as reported for the program by
the State on its Quarterly Statement
of Expenditures reports submitted for
the last four quarters preceding the
date on which the program was termi-
nated.

(4) Repayment shall be accomplished
through adjustment in the quarterly
grants over the period covered by the
repayment schedule.

(5) The amount of the repayment for
purpose of paragraphs (a) and (b) of
this section may not include any
amount previously approved for in-
stallment repayment.

(6) The repayment schedule may be
extended beyond 12 quarterly install-
ments if the total repayment amount
exceeds 100% of the estimated State
share of annual expenditures. In these
circumstances, the criteria in para-
graphs (b) (1) and (2) or (3) of this sec-
tion, as appropriate, shall be followed
for repayment of the amount equal to
100% of the annual State share. The re-
maining amount of the repayment
shall be in quarterly amounts not less
than those for the 9th through 12th
quarters.

(7) The amount of a retroactive claim
to be paid a State will be offset against
any amounts to be, or already being,
repaid by the State in installments,
under the same title of the Social Se-
curity Act. Under this provision the
State may choose to:

(i) Suspend payments until the retro-
active claim due the State has, in fact,
been offset; or

(ii) Continue payments until the re-
duced amount of its debt (remaining
after the offset), has been paid in full.
This second option would result in a
shorter payment period. A retroactive
claim for the purpose of this regulation
is a claim applicable to any period end-
ing 12 months or more prior to the be-
ginning of the quarter in which the
payment is to be made by the Adminis-
tration.

[42 FR 28884, June 6, 1977, as amended at 47
FR 7669, Feb. 22, 1982; 52 FR 273, Jan. 5, 1987;
53 FR 36579, Sept. 21, 1988]

§ 201.67 Treatment of uncashed or can-
celled checks.

(a) Purpose. This section provides the
rules to ensure that States refund the
Federal portion of uncashed or can-
celled (voided) checks under titles I,
IV–A, X, XIV, and XVI (AABD).

(b) Definitions. As used in this sec-
tion—Check means a check or warrant
that the State or local agency uses to
make a payment.

Cancelled (voided) check means a
check issued by the State agency or
local agency which prior to its being
cashed is cancelled (voided) by State or
local agency action, thus preventing
disbursement of funds.

Uncashed check means a check issued
by the State agency or local agency
which has not been cashed by the
payee.

(c) Refund of Federal financial partici-
pation (FFP) for uncashed checks—(1)
General provisions. If a check remains
uncashed beyond a period of 180 days
from the date it was issued, i.e., the
date of the check, it will no longer be
regarded as an amount expended be-
cause no funds have actually been dis-
bursed. If the State agency has claimed
and received FFP for the amount of the
uncashed check, it must refund the
amount of FFP received.

(2) Report of refund. At the end of
each calendar quarter, the State agen-
cy must identify those checks which
remain uncashed beyond a period of 180
days after issuance. The State agency
must report on the Quarterly State-
ment of Expenditures for that quarter
all FFP that it received for uncashed
checks. Once reported on the Quarterly
Statement of Expenditures for a quar-
ter, an uncashed check is not to be re-
ported on a subsequent Quarterly
Statement of Expenditures. If an un-
cashed check is cashed after the refund
is made, the State agency may submit
a new claim for FFP.

(d) Refund of FFP for cancelled (void-
ed) checks—(1) General provisions. If the
State agency has claimed and received
FFP for the amount of a cancelled
(voided) check, it must refund the
amount of FFP received.

(2) Report of refund. At the end of
each calendar quarter, the State agen-
cy must identify those checks which
were cancelled (voided). The State
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agency must report on the Quarterly
Statement of Expenditures for that
quarter all FFP received by the State
agency for these checks. Once reported
on the Quarterly Statement of Expend-
itures for a quarter, a cancelled (void-
ed) check is not to be reported on a
subsequent Quarterly Statement of Ex-
penditures.

[50 FR 37661, Sept. 17, 1985]

§ 201.70 Treatment of replacement
checks.

(a) Purpose. This section provides the
rules to ensure States do not claim
Federal financial participation (FFP)
for replacement checks under titles I,
VI–A, X, XIV XVI (AABD) except under
the circumstances specified in para-
graph (c) of this section.

(b) Definitions. As used in this sec-
tion—

Check means a check or warrant that
the State or local agency uses to make
a payment.

Replacement check means a check
issued by the State or local agency to
replace an earlier check.

(c) Claiming of FFP for replacement
checks. The State agency may not
claim FFP for the amount of a replace-
ment check unless:

(1) It makes no claim for FFP for the
earlier check;

(2) The earlier check has been can-
celled (voided) and FFP refunded,
where claimed, pursuant to 45 CFR
201.67(d); or

(3) The earlier check has been cashed
and FFP has been refunded.

The State agency shall report the
amount of the refund of FFP for the
earlier check on the Quarterly State-
ment of Expenditures for the quarter
no later than the quarter in which the
replacement check is issued.

[53 FR 24269, June 28, 1988]

PART 204—GENERAL ADMINISTRA-
TION—STATE PLANS AND GRANT
APPEALS

Sec.
204.1 Submittal of State plans for Gov-

ernor’s review.
204.2 State plans—format.
204.3 Responsibilities of the State.
204.4 Grant appeals.

AUTHORITY: 42 U.S.C. 602(a)(44) and 1302 and
sections 1, 5, 6, and 7 of Reorganization Plan
No. 1 of 1953, 67 Stat. 631.

§ 204.1 Submittal of State plans for
Governor’s review.

A State plan under title I, IV–A, IV–
B, X, XIV, XVI(AABD) of the Social Se-
curity Act, section 101 of the Rehabili-
tation Act of 1973, or title I of the Men-
tal Retardation Facilities and Commu-
nity Mental Health Centers Construc-
tion Act, must be submitted to the
State Governor for his review and com-
ments, and the State plan must provide
that the Governor will be given oppor-
tunity to review State plan amend-
ments and long-range program plan-
ning projections or other periodic re-
ports thereon. This requirement does
not apply to periodic statistical or
budget and other fiscal reports. Under
this requirement, the Office of the Gov-
ernor will be afforded a specified period
in which to review the material. Any
comments made will be transmitted to
the Family Support Administration
with the documents.

(Sec. 1102, 49 Stat. 647 (42 U.S.C. 1302))

[39 FR 34542, Sept. 26, 1974, as amended at 53
FR 36579, Sept. 21, 1988]

§ 204.2 State plans—format.
State plans for Federally-assisted

programs for which the Family Sup-
port Administration has responsibility
must be submitted to the Administra-
tion in the format and containing the
information prescribed by the Adminis-
tration, and within time limits set in
implementing instructions issued by
the Administration. Such time limits
will be adequate for proper preparation
of plans and submittal in accordance
with the requirements for State Gov-
ernors’ review (see § 204.1 of this chap-
ter).

(Sec. 1102, 49 Stat. 647, 42 U.S.C. 1302; sec.
7(b), 68 Stat. 658, 29 U.S.C. 37(b); sec. 139, 84
Stat. 1323, 42 U.S.C. 2677(b))

[38 FR 16872, June 27, 1973, as amended at 53
FR 36579, Sept. 21, 1988]

§ 204.3 Responsibilities of the State.
The State agency shall be responsible

for assuring that the benefits and serv-
ices available under titles IV–A, IV–D,
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and IV–F are furnished in an integrated
manner.

[57 FR 30425, July 9, 1992]

§ 204.4 Grant appeals.
(a) Scope. This section applies to cer-

tain determinations (as set forth in
part 16, appendix A, section C of this
title), made with respect to direct, dis-
cretionary project grants awarded by
the Family Support Administration,
and such other grants or grant pro-
grams as the Administrator, with the
approval of the Secretary, may des-
ignate. The statutory authority for
current grant programs to which this
section applies appears in the appendix
to this section. This section is also ap-
plicable to determinations with respect
to grants which were made under au-
thority which has expired or been re-
pealed since the grants were made,
even though such authority does not
appear in the appendix.

(b) Submission. (1) A grantee who has
received notification, as described in
§ 16.3 (b) and (c) of this title, of a deter-
mination described in part 16, appendix
A, section C of this title, may request
reconsideration by informing the
Grants Appeals Officer as identified in
the final adverse determination or oth-
erwise designated by the Adminis-
trator, Family Support Administra-
tion, Washington, DC 20201 of the
grantee’s intent to contest the deter-
mination. The grantee’s request for re-
consideration must be postmarked no
later than 30 days after the postmark
date of the written notification of such
determination, except when the Grant
Appeals Officer grants an extension of
time for good cause.

(2) Although the request need not fol-
low any prescribed form, it shall clear-
ly identify the question or questions in
dispute and contain a full statement of
the grantee’s position with respect to
such question or questions, and the
pertinent facts and reasons in support
of such position. The grantee shall at-
tach to his submission a copy of the
agency notification specified in § 16.3(b)
of this title.

(c) Action by the Administration on re-
quests for reconsideration. (1) Upon re-
ceipt of such an application the Grant
Appeals Officer will inform the grantee
that:

(i) His request is under review, and
(ii) If no decision is received within

90 days of the postmark date of the
grantee’s request for reconsideration,
the determination may be appealed to
the Departmental Grant Appeals
Board.

(2) The Grant Appeals Officer will re-
consider the determination appealed
from, considering any material sub-
mitted by the grantee and any other
material necessary.

(3) If the response to the grantee is
adverse to the grantee’s position, the
response will include notification of
the grantee’s right to appeal to the De-
partmental Grant Appeals Board.

APPENDIX

This section is issued under sections 1, 5, 6,
and 7 of Reorganization Plan No. 1 of 1953, 18
FR 2053, 67 Stat. 631 and is applicable to pro-
grams carried out under the following au-
thorities:

(1) Section 222(a) and (b) of the Social Se-
curity Amendments of 1972 (Pub. L. 92–603).

(2) Section 426 of the Social Security Act
(42 U.S.C. 262).

(3) Section 707 of the Social Security Act
(42 U.S.C. 907).

(4) Section 1110 of the Social Security Act
(42 U.S.C. 1310).

(5) Section 1115 of the Social Security Act
(42 U.S.C. 1315).

(Secs. 1, 5, 6, 7 Reorganization Plan No. 1 of
1953, 67 Stat. 631)

[40 FR 51443, Nov. 5, 1975, as amended at 53
FR 36579, Sept. 21, 1988]

PART 205—GENERAL ADMINISTRA-
TION—PUBLIC ASSISTANCE PRO-
GRAMS

Sec.
205.5 Plan amendments.
205.10 Hearings.
205.25 Eligibility of supplemental security

income beneficiaries for food stamps or
surplus commodities.

205.30 Methods of administration.
205.32 Procedures for issuance of replace-

ment checks.
205.35 Mechanized claims processing and in-

formation retrieval systems; definitions.
205.36 State plan requirements.
205.37 Responsibilities of the Administra-

tion for Children and Families (ACF).
205.38 Federal financial participation (FFP)

for establishing a statewide mechanized
system.

205.44 [Reserved].
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205.45 Federal financial participation in re-
lation to State emergency welfare pre-
paredness.

205.50 Safeguarding information for the fi-
nancial assistance programs.

205.51 Income and eligibility verification re-
quirements.

205.52 Furnishing of social security num-
bers.

205.55 Requirements for requesting and fur-
nishing eligibility and income informa-
tion.

205.56 Requirements governing the use of
income and eligibility information.

205.57 Maintenance of a machine readable
file; requests for income and eligibility
information.

205.58 Income and eligibility information;
specific agreements required between the
State agency and the agency supplying
the information.

205.60 Reports and maintenance of records.
205.70 Availability of agency program

manuals.
205.100 Single State agency.
205.101 Organization for administration.
205.120 Statewide operation.
205.130 State financial participation.
205.150 Cost allocation.
205.160 Equipment—Federal financial par-

ticipation.
205.170 State standards for office space,

equipment, and facilities.
205.190 Standard-setting authority for insti-

tutions.

AUTHORITY: 42 U.S.C. 602, 603, 606, 607, 1302,
1306(a), and 1320b–7: 42 U.S.C. 1973gg–5.

§ 205.5 Plan amendments.

(a) State plan requirements. A State
plan under title I, IV–A, X, XIV, or XVI
(AABD) of the Social Security Act
must provide that the plan will be
amended whenever necessary to reflect
new or revised Federal statutes or reg-
ulations, or material change in any
phase of State law, organization, policy
or State agency operation.

(b) Federal financial participation. Ex-
cept where otherwise provided, Federal
financial participation is available in
the additional expenditures resulting
from an amended provision of the State
plan as of the first day of the calendar
quarter in which an approvable amend-
ment is submitted or the date on which
the amended provision becomes effec-
tive in the State, whichever is later.

[39 FR 34542, Dec. 26, 1974, as amended at 53
FR 36579, Sept. 21, 1988]

§ 205.10 Hearings.

(a) State plan requirements. A State
plan under title I, IV–A, X, XIV, or
XVI(AABD) of the Social Security Act
shall provide for a system of hearings
under which:

(1) The single State agency respon-
sible for the program shall be respon-
sible for fulfillment of hearing provi-
sions which shall provide for:

(i) A hearing before the State agency,
or

(ii) An evidentiary hearing at the
local level with a right of appeal to a
State agency hearing. Where a State
agency adopts a system of evidentiary
hearings with an appeal to a State
agency hearing, it may, in some polit-
ical subdivisions, permit local evi-
dentiary hearings, and in others, pro-
vide for a single hearing before the
State agency. Under this requirement
hearings shall meet the due process
standards set forth in the U.S. Su-
preme Court decision in Goldberg v.
Kelly, 397 U.S. 254 (1970) and the stand-
ards set forth in this section.

(2) Hearing procedures shall be issued
and publicized by the State agency.
Such procedures shall provide for a
face-to-face hearing or, at State op-
tion, a hearing by telephone when the
applicant or recipient also agrees.
Under this provision, the State shall
assure that the applicant or recipient
is afforded all rights as specified in this
section, whether the hearing is face-to-
face or by telephone;

(3) Every applicant or recipient shall
be informed in writing at the time of
application and at the time of any ac-
tion affecting his claim:

(i) Of his right to a hearing, as pro-
vided in paragraph (a)(5) of this sec-
tion;

(ii) Of the method by which he may
obtain a hearing;

(iii) That he may be represented by
an authorized representative, such as
legal counsel, relative, friend, or other
spokesman, or he may represent him-
self.

(4) In cases of intended action to dis-
continue, terminate, suspend or reduce
assistance or to change the manner or
form of payment to a protective, ven-
dor, or two-party payment under
§ 234.60:
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(i) The State or local agency shall
give timely and adequate notice, ex-
cept as provided for in paragraphs (a)(4)
(ii), (iii), or (iv) of this section. Under
this requirement:

(A) Timely means that the notice is
mailed at least 10 days before the date
of action, that is, the date upon which
the action would become effective;

(B) Adequate means a written notice
that includes a statement of what ac-
tion the agency intends to take, the
reasons for the intended agency action,
the specific regulations supporting
such action, explanation of the individ-
ual’s right to request an evidentiary
hearing (if provided) and a State agen-
cy hearing, the circumstances under
which assistance is continued if a hear-
ing is requested, and if the agency ac-
tion is upheld, that such assistance
must be repaid under title IV–A, and
must also be repaid under titles I, X,
XIV or XVI (AABD) if the State plan
provides for recovery of such pay-
ments.

(ii) The agency may dispense with
timely notice but shall send adequate
notice not later than the date of action
when:

(A) The agency has factual informa-
tion confirming the death of a recipi-
ent or of the AFDC payee when there is
no relative available to serve as new
payee;

(B) The agency receives a clear writ-
ten statement signed by a recipient
that he no longer wishes assistance, or
that gives information which requires
termination or reduction of assistance,
and the recipient has indicated, in
writing, that he understands that this
must be the consequence of supplying
such information;

(C) The recipient has been admitted
or committed to an institution, and
further payments to that individual do
not qualify for Federal financial par-
ticipation under the State plan;

(D) The recipient has been placed in
skilled nursing care, intermediate care
or long-term hospitalization;

(E) The claimant’s whereabouts are
unknown and agency mail directed to
him has been returned by the post of-
fice indicating no known forwarding
address. The claimant’s check must,
however, be made available to him if
his whereabouts become known during

the payment period covered by a re-
turned check;

(F) A recipient has been accepted for
assistance in a new jurisdiction and
that fact has been established by the
jurisdiction previously providing as-
sistance;

(G) An AFDC child is removed from
the home as a result of a judicial deter-
mination, or voluntarily placed in fos-
ter care by his legal guardian;

(H) For AFDC, the agency takes ac-
tion because of information the recipi-
ent furnished in a monthly report or
because the recipient has failed to sub-
mit a complete or a timely monthly re-
port without good cause. (See § 233.37);

(I) A special allowance granted for a
specific period is terminated and the
recipient has been informed in writing
at the time of initiation that the al-
lowance shall automatically terminate
at the end of the specified period;

(J) The agency has made a presump-
tion of mismanagement as a result of a
recipient’s nonpayment of rent and
provides for post hearings in such cir-
cumstances;

(K) An individual’s payment is sus-
pended or reduced for failure to meet a
payment after performance obligation
as set forth at § 233.101(b)(2)(iv) (B) or
(C) of this chapter. In addition to the
contents set forth in paragraph
(a)(4)(i)(B) of this section, the adequate
notice must advise the individual of
the right to have assistance imme-
diately reinstated retroactive to the
date of action at the previous month’s
level pending the hearing decision if he
or she makes a request for a hearing
and reinstatement within 10 days after
the date of the notice.

(iii) When changes in either State or
Federal law require automatic grant
adjustments for classes of recipients,
timely notice of such grant adjust-
ments shall be given which shall be
‘‘adequate’’ if it includes a statement
of the intended action, the reasons for
such intended action, a statement of
the specific change in law requiring
such action and a statement of the cir-
cumstances under which a hearing may
be obtained and assistance continued.

(iv) When the agency obtains facts
indicating that assistance should be
discontinued, suspended, terminated,
or reduced because of the probable
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fraud of the recipient, and, where pos-
sible, such facts have been verified
through collateral sources, notice of
such grant adjustment shall be timely
if mailed at least five (5) days before
action would become effective.

(5) An opportunity for a hearing shall
be granted to any applicant who re-
quests a hearing because his or her
claim for financial assistance (includ-
ing a request for supplemental pay-
ments under §§ 233.23 and 233.27) is de-
nied, or is not acted upon with reason-
able promptness, and to any recipient
who is aggrieved by any agency action
resulting in suspension, reduction, dis-
continuance, or termination of assist-
ance, or determination that a protec-
tive, vendor, or two-party payment
should be made or continued. A hearing
need not be granted when either State
or Federal law requires automatic
grant adjustments for classes of recipi-
ents unless the reason for an individual
appeal is incorrect grant computation.

(i) A request for a hearing is defined
as a clear expression by the claimant
(or his authorized representative act-
ing for him), to the effect that he
wants the opportunity to present his
case to higher authority. The State
may require that such request be in
written form in order to be effective;

(ii) The freedom to make such a re-
quest shall not be limited or interfered
with in any way. The agency may as-
sist the claimant to submit and process
his request;

(iii) The claimant shall be provided
reasonable time, not to exceed 90 days,
in which to appeal an agency action;

(iv) Agencies may respond to a series
of individual requests for hearing by
conducting a single group hearing.
Agencies may consolidate only cases in
which the sole issue involved is one of
State or Federal law or policy or
changes in State or Federal law. In all
group hearings, the policies governing
hearings must be followed. Thus, each
individual claimant shall be permitted
to present his own case or be rep-
resented by his authorized representa-
tive;

(v) The agency may deny or dismiss a
request for a hearing where it has been
withdrawn by the claimant in writing,
where the sole issue is one of State or
Federal law requiring automatic grant

adjustments for classes of recipients,
where a decision has been rendered
after a WIN hearing before the man-
power agency that a participant has,
without good cause, refused to accept
employment or participate in the WIN
program, or has failed to request such
a hearing after notice of intended ac-
tion for such refusal, or where it is
abandoned. Abandonment may be
deemed to have occurred if the claim-
ant, without good cause therefor, fails
to appear by himself or by authorized
representative at the hearing scheduled
for such claimant.

(6) If the recipient requests a hearing
within the timely notice period:

(i) Assistance shall not be suspended,
reduced, discontinued or terminated
(but is subject to recovery by the agen-
cy if its action is sustained), until a de-
cision is rendered after a hearing, un-
less:

(A) A determination is made at the
hearing that the sole issue is one of
State or Federal law or policy, or
change in State or Federal law and not
one of incorrect grant computation;

(B) A change affecting the recipient’s
grant occurs while the hearing decision
is pending and the recipient fails to re-
quest a hearing after notice of the
change;

(C) The recipient specifically re-
quests that he or she not receive con-
tinued assistance pending a hearing de-
cision; or

(D) The agency has made a presump-
tion of mismanagement as a result of a
recipient’s nonpayment of rent and
provides for the opportunity for a hear-
ing after the manner or form of pay-
ment has been changed for such cases
in accordance with § 234.60 (a)(2) and
(a)(11).

(ii) The agency shall promptly in-
form the claimant in writing if assist-
ance is to be discontinued pending the
hearing decision; and

(iii) In any case where the decision of
an evidentiary hearing is adverse to
the claimant, he shall be informed of
and afforded the right to make a writ-
ten request, within 15 days of the mail-
ing of the notification of such adverse
decision, for a State agency hearing
and of his right to request a de novo
hearing. Unless a de novo hearing is
specifically requested by the appellant,
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the State agency hearing may consist
of a review by the State agency hear-
ing officer of the record of the evi-
dentiary hearing to determine whether
the decision of the evidentiary hearing
officer was supported by substantial
evidence in the record. Assistance shall
not be continued after an adverse deci-
sion to the claimant at the evidentiary
hearing.

(7) A State may provide that a hear-
ing request made after the date of ac-
tion (but during a period not in excess
of 10 days following such date) shall re-
sult in reinstatement of assistance to
be continued until the hearing deci-
sion, unless (i) the recipient specifi-
cally requests that continued assist-
ance not be paid pending the hearing
decision; or (ii) at the hearing it is de-
termined that the sole issue is one of
State or Federal law or policy. In any
case where action was taken without
timely notice, if the recipient requests
a hearing within 10 days of the mailing
of the notice of the action, and the
agency determines that the action re-
sulted from other than the application
of State or Federal law or policy or a
change in State or Federal law, assist-
ance shall be reinstated and continued
until a decision is rendered after the
hearing, unless the recipient specifi-
cally requests that continued assist-
ance not be paid pending the hearing
decision.

(8) The hearing shall be conducted at
a reasonable time, date, and place, and
adequate preliminary written notice
shall be given.

(9) Hearings shall be conducted by an
impartial official (officials) or designee
of the agency. Under this requirement,
the hearing official (officials) or des-
ignee shall not have been directly in-
volved in the initial determination of
the action in question.

(10) When the hearing involves med-
ical issues such as those concerning a
diagnosis, an examining physician’s re-
port, or a medical review team’s deci-
sion, a medical assessment other than
that of the person or persons involved
in making the original decision shall
be obtained at agency expense and
made part of the record if the hearing
officer considers it necessary.

(11) In respect to title IV–C, when the
appeal has been taken on the basis of a

disputed WIN registration requirement,
exemption determination or finding of
failure to appear for an appraisal inter-
view, a representative of the local WIN
manpower agency shall, where appro-
priate, participate in the conduct of
the hearing.

(12) The hearing shall include consid-
eration of:

(i) An agency action, or failure to act
with reasonable promptness, on a claim
for financial assistance, which includes
undue delay in reaching a decision on
eligibility or in making a payment, re-
fusal to consider a request for or undue
delay in making an adjustment in pay-
ment, and discontinuance, termination
or reduction of such assistance;

(ii) Agency decision regarding:
(A) Eligibility for financial assist-

ance in both initial and subsequent de-
terminations,

(B) Amount of financial assistance or
change in payments,

(C) The manner or form of payment,
including restricted or protective pay-
ments, even though no Federal finan-
cial participation is claimed.

(13) The claimant, or his representa-
tive, shall have adequate opportunity:

(i) To examine the contents of his
case file and all documents and records
to be used by the agency at the hearing
at a reasonable time before the date of
the hearing as well as during the hear-
ing;

(ii) At his option, to present his case
himself or with the aid of an author-
ized representative;

(iii) To bring witnesses;
(iv) To establish all pertinent facts

and circumstances;
(v) To advance any arguments with-

out undue interference;
(vi) To question or refute any testi-

mony or evidence, including oppor-
tunity to confront and cross-examine
adverse witnesses.

(14) Recommendations or decisions of
the hearing officer or panel shall be
based exclusively on evidence and
other material introduced at the hear-
ing. The transcript or recording of tes-
timony and exhibits, or an official re-
port containing the substance of what
transpired at the hearing, together
with all papers and requests filed in the
proceeding, and the recommendation
or decision of the hearing officer or
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panel shall constitute the exclusive
record and shall be available to the
claimant at a place accessible to him
or his representative at a reasonable
time.

(15) Decisions by the hearing author-
ity shall:

(i) In the event of an evidentiary
hearing, consist of a memorandum de-
cision summarizing the facts and iden-
tifying the regulations supporting the
decision;

(ii) In the event of a State agency de
novo hearing, specify the reasons for
the decision and identify the sup-
porting evidence and regulations.

Under this requirement no persons who
participated in the local decision being
appealed shall participate in a final ad-
ministrative decision on such a case.

(16) Prompt, definitive, and final ad-
ministrative action shall be taken
within 90 days from the date of the re-
quest for a hearing.

(17) The claimant shall be notified of
the decision in writing and, to the ex-
tent it is available to him, of his right
to appeal to State agency hearing or
judicial review.

(18) When the hearing decision is fa-
vorable to the claimant, or when the
agency decides in favor of the claimant
prior to the hearing, the agency shall
promptly make corrective payments
retroactively to the date the incorrect
action was taken.

(19) All State agency hearing deci-
sions shall be accessible to the public
(subject to provisions of safeguarding
public assistance information).

(b) Federal financial participation.
Federal financial participation is avail-
able for the following items:

(1) Payments of assistance continued
pending a hearing decision.

(2) Payments of assistance made to
carry out hearing decisions, or to take
corrective action after an appeal but
prior to hearing, or to extend the ben-
efit of a hearing decision or court order
to others in the same situation as
those directly affected by the decision
or order. Such payments may be retro-
active in accordance with applicable
Federal policies on corrective pay-
ments.

(3) Payments of assistance within the
scope of Federally aided public assist-

ance programs made in accordance
with a court order.

(4) Administrative costs incurred by
the agency for:

(i) Providing transportation for the
claimant, his representative and wit-
nesses to and from the place of the
hearing;

(ii) Meeting other expenditures in-
curred by the claimant in connection
with the hearing;

(iii) Carrying out the hearing proce-
dures, including expenses of obtaining
an additional medical assessment.

[38 FR 22007, Aug. 15, 1973, as amended at 44
FR 17941, Mar. 23, 1979; 45 FR 20480, Mar. 28,
1980; 47 FR 5673, Feb. 5, 1982; 47 FR 47827, Oct.
28, 1982; 51 FR 9202, Mar. 18, 1986; 53 FR 36579,
Sept. 21, 1988; 57 FR 30425, July 9, 1992]

§ 205.25 Eligibility of supplemental se-
curity income beneficiaries for food
stamps or surplus commodities.

(a) In respect to any individual who
is receiving supplemental security in-
come benefits under title XVI of the
Social Security Act, the State agency
shall make the following determina-
tions:

(1) The amount of assistance such in-
dividual would have been entitled to
receive for any month under the appro-
priate State plan in effect for Decem-
ber 1973, under title I, X, XIV, or XVI,
and for such purpose such individual
shall be deemed to be aged, blind, or
permanently and totally disabled, as
the case may be, under the provisions
of such plan.

(2) The bonus value of the food
stamps (according to the Food Stamp
Schedule effective for July 1973) such
individual would have been entitled to
receive for such month, assuming the
individual were receiving the assist-
ance determined under paragraph (a)(1)
of this section.

(3) The amount of benefits such indi-
vidual is receiving for such month
under Title XVI, plus supplementary
payments as defined in section 1616(a)
of the Social Security Act and pay-
ments pursuant to section 212 of Pub.
L. 93–66, if any.

(b) If the amount determined in para-
graph (a)(1) of this section plus the
amount determined in paragraph (a)(2)
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of this section exceeds the amount de-
termined in paragraph (a)(3) of this sec-
tion, such individual shall be eligible
to participate in the food stamp pro-
gram established by the Food Stamp
Act of 1964 or surplus commodities dis-
tribution programs established by the
Secretary of Agriculture pursuant to
section 416 of the Agricultural Act of
1949, section 32 of Pub. L. 74–320, or any
other law, in accordance with regula-
tions and procedures established by the
Secretary of Agriculture.

(c) For purposes of paragraph (a)(3) of
this section, the State agency shall ob-
tain the amount of the title XVI pay-
ment and the amount of any Federally
administered State supplementary
payment from the Social Security Ad-
ministration.

(d) The State agency shall redeter-
mine the eligibility of individuals to
participate in the food stamp or sur-
plus commodities distribution pro-
grams hereunder at such times as the
Secretary of Agriculture requires re-
certification for such stamps or com-
modities.

[38 FR 34324, Dec. 13, 1973]

§ 205.30 Methods of administration.
State plan requirements: A State

plan for financial assistance under title
I, IV–A, X, XIV or XVI (AABD) of the
Social Security Act must provide for
such methods of administration as are
found by the Secretary to be necessary
for the proper and efficient operation
of the plan.

[45 FR 56684, Aug. 25, 1980]

§ 205.32 Procedures for issuance of re-
placement checks.

(a) State plan requirements. A State
plan under title IV–A of the Social Se-
curity Act shall provide that (1) proce-
dures are in effect to ensure that no
undue delays occur in issuing a re-
placement check; and (2) when applica-
ble, prior to the issuance of a replace-
ment check, the State agency must:

(i) Issue a stop payment order on the
original AFDC check through appro-
priate banking procedures; and

(ii) Require recipients to execute a
signed statement attesting to the non-
receipt, loss, or theft of the original
FDC check. However, if obtaining such

a statement from the recipient will
cause the issuance of the check to be
unduly delayed, the statement may be
obtained within a reasonable time after
the check is issued.

(b) State option. A State plan may
provide that as a condition for issuance
of a replacement check, a recipient is
required to report a lost or stolen
AFDC check to the police or other ap-
propriate authorities. Under this provi-
sion, the State agency may require
that the recipient verify that a report
was made to the police or other appro-
priate authorities and, if so, the agency
will establish procedures for such
verification.

[51 FR 9203, Mar. 18, 1986]

§ 205.35 Mechanized claims processing
and information retrieval systems;
definitions.

Section 205.35 through 205.38 contain
State plan requirements for an auto-
mated statewide management informa-
tion system, conditions for FFP and re-
sponsibilities of the Administration for
Children and Families (ACF). For pur-
poses of §§ 205.35 through 205.38:

(a) A mechanized claims processing and
information retrieval system, hereafter
referred to as an automated application
processing and information retrieval sys-
tem (APIRS), or the system, means a
system of software and hardware used:

(1) To introduce, control and account
for data items in providing public as-
sistance under the Aid to Families
with Dependent Children (AFDC) State
plan; and

(2) To retrieve and produce utiliza-
tion and management information
about such aid and services as required
by the single State agency and Federal
government for program administra-
tion and audit purposes.

(b) Planning means:
(1) The preliminary project activity

to determine the requirements necessi-
tating the project, the activities to be
undertaken, and the resources required
to complete the project;

(2) The preparation of an APD;
(3) The preparation of a detailed

project plan describing when and how
the computer system will be designed
and developed; and

(4) The preparation of a detailed im-
plementation plan describing specific
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training, testing, and conversion plans
to install the computer system.

(c) The following terms are defined at
45 CFR part 95, subpart F, § 95.605:

Annually updated advance automatic data
processing planning document;

Design or System Design;
Development;
Initial advance automatic data processing

planning document;
Installation;
Operation; and
Software.

[51 FR 45330, Dec. 18, 1986, as amended at 53
FR 36579, Sept. 21, 1988; 55 FR 4379, Feb. 7,
1990; 59 FR 30708, June 15, 1994]

§ 205.36 State plan requirements.
A State plan under title IV–A of the

Social Security Act shall, at the option
of the State, provide for the establish-
ment and operation, in accordance
with an (initial and annually updated)
advance automated data processing
planning document approved by SSA,
of an automated statewide manage-
ment information system designed ef-
fectively and efficiently, to assist man-
agement in the administration of an
approved AFDC State plan. The sub-
mission process to amend the State
plan is explained in § 201.3. This system
must be designed:

(a) To automatically control and ac-
count for—

(1) All the factors in the total eligi-
bility determination process under the
plan for aid, including but not limited
to:

(i) Identifiable correlation factors
(such as social security numbers,
names, dates of birth, home addresses,
and mailing addresses (including postal
ZIP codes), of all applicants and recipi-
ents of AFDC and the relative with
whom any child who is an applicant or
recipient is living).

(A) To assure sufficient compat-
ibility among the systems of different
jurisdictions, and

(B) To permit periodic screening to
determine whether an individual is or
has been receiving benefits from more
than one jurisdiction.

(ii) Checking records of applicants
and recipients of such aid on a periodic
basis with other agencies, both intra
and inter-state, for eligibility deter-
mination, verification and payment as

required by other provisions of the So-
cial Security Act.

(2) The costs, quality, and delivery of
funds and services furnished to appli-
cants for and recipients of such aid.

(b) To notify the appropriate State
officials of child support, food stamp,
social service, and medical assistance
programs approved under title XIX
whenever a case/recipient for aid and
services becomes ineligible or the
amount of aid or services is changed.

(c) To electronically refer and ex-
change information with programs
under titles IV–D and IV–F for purposes
of assuring that benefits and services
are provided in an integrated manner.

(d) To provide for security against
unauthorized access to, or use of, the
data in the system.

[51 FR 13006, Apr. 17, 1986, as amended at 57
FR 47002, Oct. 14, 1992]

§ 205.37 Responsibilities of the Admin-
istration for Children and Families
(ACF).

(a) ACF shall not approve the initial
and annually updated advance auto-
matic data processing planning docu-
ment unless the document, when im-
plemented, will carry out the require-
ments of the law and the objectives of
title IV–A (AFDC) Automated Applica-
tion Processing and Information Re-
trieval System Guide. The initial ad-
vance automatic data processing plan-
ning document must include:

(1) A requirements analysis, includ-
ing consideration of the program mis-
sion, functions, organization, services,
constraints and current support relat-
ing to such system;

(2) A description of the proposed
statewide management system, includ-
ing the description of information
flows, input data formats, output re-
ports and uses;

(3) The security and interface re-
quirements to be employed in such
statewide management system;

(4) A description of the projected re-
source requirements including staff
and other needs; and the resources
available or expected to be available to
meet these requirements;

(5) A cost benefit analysis of alter-
native systems designs, data processing
services and equipment in terms of
qualitative and quantitative measures.
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The alternative systems considered
should include the advantages of the
proposed system over the alternatives
and should indicate the period of time
the system will be operated to justify
the funds invested. ACF certified sys-
tems that are already in place in other
States must be included in the alter-
natives to be considered and evaluated;

(6) A plan for distribution of costs,
containing the basis for rates, both di-
rect and indirect, to be in effect under
such a statewide management system;

(7) An implementation plan with
charts of development events, testing
description, proposed acceptance cri-
teria, and backup and fallback proce-
dures to handle possible failure of a
system; and

(8) Evidence that the State’s system
will be compatible with those of the
FSA to facilitate the exchange of data
between the State and Federal system.

(b) ACF shall on a continuing basis,
review, assess, and inspect the plan-
ning, design, and operation of, state-
wide management information sys-
tems, with a view to determining
whether, and to what extent, these sys-
tems meet and continue to meet the re-
quirements under these regulations.

(c) If ACF finds that any statewide
management information system re-
ferred to in § 205.38 fails to comply sub-
stantially with criteria, requirements,
and other undertakings prescribed by
the approved advance automatic data
processing planning document, ap-
proval of such document shall be sus-
pended. The State will be given written
notice of the suspension. The notice of
suspension will state the reason for the
suspension, whether the suspended sys-
tem complies with the criteria for 50
percent FFP under 45 CFR part 95, the
actions required for future Federal
funding, and the effective date of the
suspension. The suspension shall be ef-
fective as of the date that the system
failed to comply substantially with the
approved APD. The suspension shall re-
main in effect until ACF makes a de-
termination that such system complies
with prescribed criteria, requirements,
and other undertakings for future Fed-
eral funding. Should a State cease de-
velopment of their approved system,
either by voluntary withdrawal or as a
result of Federal suspension, all Fed-

eral incentive funds invested to date
that exceed the normal administrative
FFP rate (50 percent) will be subject to
recoupment.

(d) ACF shall provide technical as-
sistance to States as is deemed nec-
essary to assist States to plan, design,
develop, or install and provide for the
security of the management informa-
tion systems.

(e) Approvals of the systems by ACF
under the provisions of this section
will be undertaken only as a result of
State applications for increased match-
ing. The requirements of 45 CFR part
95, subpart E and subpart F apply.

[51 FR 13006, Apr. 17, 1986, as amended at 53
FR 36579, Sept. 21, 1988; 55 FR 4379, Feb. 7,
1990; 56 FR 1493, Jan. 15, 1991; 59 FR 30709,
June 15, 1994]

§ 205.38 Federal financial participa-
tion (FFP) for establishing a state-
wide mechanized system.

(a) Effective July 1, 1981 through
March 31, 1994, FFP is available at 90
percent of expenditures incurred for
planning, design, development or in-
stallation of a statewide automated ap-
plication processing and information
retrieval system which are consistent
with an approved ADP. (Beginning
April 1, 1994 the match rate available
for development of title IV-A auto-
mated systems is 50 percent.) The 90
percent FFP includes the purchase or
rental of computer equipment and soft-
ware directly required for and used in
the operation of this system.

(b) ACF will approve the system pro-
vided the following conditions are
met—

(1) ACF determines that the system
is likely to provide more efficient, eco-
nomical, and effective administration
of the AFDC program.

(2) The system is compatible with the
claims processing and information re-
trieval systems used in the administra-
tion of State plans approved under title
XIX, and State programs where there
is FFP under title XX.

(3) The system meets the require-
ments referred to in § 205.36.

(4) The system meets criteria estab-
lished in the title IV–A (AFDC) Auto-
mated Application Processing and In-
formation Retrieval System Guide
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issued by ACF and which provides spe-
cific standard requirements for major
functions, such as automated eligi-
bility determination, grant computa-
tion, verification, referral, manage-
ment control, compability, and data se-
curity.

(5) The State agency certifies that—
(i) The State will have all ownership

rights in software or modifications
thereof and associated documentation
designed or developed with 90 percent
FFP under this section, except that the
Department of Health and Human
Services reserves a royalty-free, non-
exclusive, and irrevocable license to re-
produce, publish, or otherwise use, and
to authorize others to use for Federal
government purposes, such software,
modifications, and documentation;

(ii) Methods and procedures for prop-
erly charging the cost of all systems
whether acquired from public or pri-
vate sources shall be in accordance
with Federal regulations in part 74 of
this title and the applicable ACF title
IV–A (AFDC) Automated Application
Processing and Information Retrieval
System Guide;

(iii) The complete system planned,
designed, developed, installed, and
hardware acquired, with FFP under
these regulations will be used for a pe-
riod of time which is consistent with
the advance planning document as ap-
proved, or which ACF determines is
sufficient to justify the Federal funds
invested;

(iv) Information in the system will be
safeguarded in accordance with appli-
cable Federal law; and

(v) Access to the system in all of its
aspects, including design, development,
and operation, including work per-
formed by any source, and including
cost records of contractors and sub-
contractors, shall be made available to
the Federal Government by the State
at intervals deemed necessary by ACF
to determine whether the conditions
for approval are being met and to de-
termine its efficiency, economy and ef-
fectiveness.

(c) If ACF suspends approval, as de-
scribed in § 205.37, of the advance auto-
mated data processing planning docu-
ment and/or system, FFP at the higher
matching rate shall not be allowed for
any costs incurred, until such time as

the conditions for approval are met.
Should the State fail to correct the de-
ficiencies which led to the suspension
within 90 days of the date of notifica-
tion of suspension or within a longer
period of time agreed to by both the
State and ACF, all Federal incentive
funds invested to date that exceed the
normal administrative FFP rate (50
percent) will be disallowed.

(d) Should a State voluntarily with-
draw its approved APD and cease devel-
opment of the approved system, all
Federal incentive funds invested to
date that exceed the normal adminis-
trative FFP rate (50 percent) will be
disallowed.

(e) Once a State is certified as having
met the requirements referred to in
§ 205.36 incentive funding will not be al-
lowable for enhancements or other
modifications unless these modifica-
tions are authorized by the
Administation for Children and Fami-
lies as a result of Federal legislative or
regulatory change.

[51 FR 13007, Apr. 17, 1986, as amended at 53
FR 36579, Sept. 21, 1988; 59 FR 30709, June 15,
1994]

§ 205.44 [Reserved]

§ 205.45 Federal financial participa-
tion in relation to State emergency
welfare preparedness.

(a) Under title IV–A, Federal finan-
cial participation is available at the
rate of 50 percent in expenditures for
development and planning activities
for emergency welfare preparedness.
Such activities must relate to emer-
gency welfare situations resulting from
natural disasters, civil disorders, and
enemy caused disasters, as prescribed
in ‘‘Guidelines for the Preparation of
State Emergency Welfare Services
Plan’’ issued by Social and Rehabilita-
tion Service, DHHS publication No.
(SRS) 72–23004. These activities in-
clude:

(1) Safekeeping essential documents
and records;

(2) Planning and developing emer-
gency operating capability for pro-
viding food, lodging, clothing, and wel-
fare registration and inquiry;

(3) Assuring that qualified individ-
uals are responsible for the planning
and operation of each welfare function
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essential under emergency conditions
for care and services for public assist-
ance recipients and potential recipi-
ents;

(4) Coordinating with other govern-
ment and voluntary welfare agencies,
and welfare-related business and pro-
fessional organizations and associa-
tions, in developing emergency oper-
ating plans and attaining operational
readiness;

(5) Preparing and maintaining data
on kinds, numbers, and locations of es-
sential welfare resources, including
manpower;

(6) Developing ability to assess emer-
gency welfare resources and deter-
mining requirements necessary to care
for public assistance cases in the event
of disaster or attack;

(7) Preparing plans for claiming and
distributing the above resources;

(8) Developing mutual aid agree-
ments at State and local levels with
neighboring welfare organizations;

(9) Preparing and distributing writ-
ten emergency operations plans for
public assistance agencies and oper-
ating units;

(10) Participating in preparedness ex-
ercises for the purpose of testing plans
and determining the role of public as-
sistance programs in relation to the
overall preparedness program; and

(11) Travel incidental to any of the
above activities.

(b) Federal financial participation is
available at 50 percent under title IV–
A for providing training in emergency
welfare preparedness for all staff and
for volunteers.

(c) In Guam, Puerto Rico, and the
Virgin Islands, Federal financial par-
ticipation is available at the rate of 75
percent in expenditures for emergency
welfare preparedness under titles I, X,
XIV, XVI (AABD) of the Social Secu-
rity Act.

(d) The cost of these activities must
be allocated to all programs benefited
in accordance with part 74, subtitle A
of title 45 of the Code of Federal Regu-
lations.

[41 FR 23387, June 10, 1976, as amended at 51
FR 9203, Mar. 18, 1986]

§ 205.50 Safeguarding information for
the financial assistance programs.

(a) State plan requirements. A State
plan for financial assistance under title
IV–A of the Social Security Act, must
provide that:

(1) Pursuant to State statute which
imposes legal sanctions:

(i) The use or disclosure of informa-
tion concerning applicants and recipi-
ents will be limited to purposes di-
rectly connected with:

(A) The administration of the plan of
the State approved under title IV–A,
the plan or program of the State under
title IV–B, IV–D, IV–E, or IV–F or
under title I, X, XIV, XVI (AABD),
XIX, XX, or the Supplemental Security
Income (SSI) program established by
title XVI. Such purposes include estab-
lishing eligibility, determining the
amount of assistance, and providing
services for applicants and recipients.

(B) Any investigation, prosecution,
or criminal or civil proceeding con-
ducted in connection with the adminis-
tration of any such plans or programs.

(C) The administration of any other
Federal or federally assisted program
which provides assistance, in cash or in
kind, or services, directly to individ-
uals on the basis of need.

(D) The verification to the Employ-
ment Security Agency, or other certi-
fying agency that an individual has
been an AFDC recipient for at least 90
days or is a WIN or WIN Demonstra-
tion participant pursuant to Pub. L. 97–
34, the Economic Recovery Tax Act of
1981.

(E) Any audit or similar activity,
e.g., review of expenditure reports or fi-
nancial review, conducted in connec-
tion with the administration of any
such plan or program by any govern-
mental entity which is authorized by
law to conduct such audit or activity.

(F) The administration of a State un-
employment compensation program.

(G) The reporting to the appropriate
agency or official of information on
known or suspected instances of phys-
ical or mental injury, sexual abuse or
exploitation, or negligent treatment or
maltreatment of a child receiving aid
under circumstances which indicate
that the child’s health or welfare is
threatened.

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00029 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



30

45 CFR Ch. II (10–1–01 Edition)§ 205.50

(ii) The State agency has authority
to implement and enforce the provi-
sions for safeguarding information
about applicants and recipients:

(iii) Disclosure of any information
that identifies by name or address any
applicant or recipient to any Federal,
State, or local committee or legislative
body other than in connection with
any activity under paragraph
(a)(1)(i)(E) of this section is prohibited.

(iv) Publication of lists or names of
applicants and recipients will be pro-
hibited. Exception. In respect to a State
plan for financial assistance under title
I, IVA, X, XIV, or XVI (AABD) of the
Social Security Act, an exception to
this restriction may be made by reason
of the enactment or enforcement of
State legislation, prescribing any con-
ditions under which public access may
be had to records of the disbursement
of funds or payments under such titles
within the State, if such legislation
prohibits the use of any list or names
obtained through such access to such
records for commercial or political
purposes.

(v) The State or local agency respon-
sible for the administration of the
State plan has authority to disclose
the current address of a recipient to a
State or local law enforcement officer
at his or her request. Such information
is disclosed only to law enforcement of-
ficers who provide the name and Social
Security number of the recipient and
satisfactorily demonstrate that:

(A) The recipient is a fugitive felon
(as defined by the State);

(B) The location or apprehension of
such felon is within the law officer’s of-
ficial duties; and

(C) The request is made in the proper
exercise of those duties.

(2) The agency will have clearly de-
fined criteria which govern the types of
information that are safeguarded and
the conditions under which such infor-
mation may be released or used. Under
this requirement:

(i) Types of information to be safe-
guarded include but are not limited to:

(A) The names and addresses of appli-
cants and recipients and amounts of as-
sistance provided (unless excepted
under paragraph (a)(1)(iv) of this sec-
tion);

(B) Information related to the social
and economic conditions or cir-
cumstances of a particular individual
including information obtained from
any agency pursuant to § 205.55; infor-
mation obtained from the Internal
Revenue Service (IRS) and the Social
Security Administration (SSA) must
be safeguarded in accordance with pro-
cedures set forth by those agencies;

(C) Agency evaluation of information
about a particular individual;

(D) Medical data, including diagnosis
and past history of disease or dis-
ability, concerning a particular indi-
vidual.

(ii) The release or use of information
concerning individuals applying for or
receiving financial assistance is re-
stricted to persons or agency rep-
resentatives who are subject to stand-
ards of confidentiality which are com-
parable to those of the agency admin-
istering the financial assistance pro-
grams.

(iii) Except in the case of informa-
tion requested pursuant to §§ 205.55 and
205.56, or in the case of an emergency
situation when the individual’s prior
consent for the release of information
cannot be obtained, the family or indi-
vidual is informed whenever possible of
a request for information from an out-
side source, and permission is obtained
to meet the request. In an emergency
situation when the individual’s consent
for the release of information cannot
be obtained, the individual will be noti-
fied immediately.

(iv) In the event of the issuance of a
subpoena for the case record or for any
agency representative to testify con-
cerning an applicant or recipient, the
court’s attention is called, through
proper channels to the statutory provi-
sions and the policies or rules and reg-
ulations against disclosure of informa-
tion.

(v) The same policies are applied to
requests for information from a gov-
ernmental authority, the courts, or a
law enforcement officer (except as pro-
vided for under paragraph (a)(1)(v) with
respect to fugitive felons) as from any
other outside source.

(3)(i) The agency will publicize provi-
sions governing the confidential nature
of information about applicants and re-
cipients, including the legal sanctions
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imposed for improper disclosure and
use, and will make these provisions
available to applicants and recipients
and to other persons and agencies to
whom information is disclosed.

(ii) All information obtained pursu-
ant to the income and eligibility
verification requirements at §§ 205.55
and 205.56 will be stored and processed
so that no unauthorized personnel can
acquire or retrieve the information by
any means.

(iii) All persons with access to infor-
mation obtained pursuant to the in-
come and eligibility verification re-
quirements under §§ 205.55 and 205.56
will be advised of the circumstances
under which access is permitted and
the sanctions imposed for illegal use or
disclosure of the information.

(4) All materials sent or distributed
to applicants, recipients, or medical
vendors, including material enclosed in
envelopes containing checks, will be
limited to those which are directly re-
lated to the administration of the pro-
gram and will not have political impli-
cations except to the extent required
to implement the National Voter Reg-
istration Act of 1993 (NVRA), Pub. L.
103–31. Under this requirement:

(i) Specifically excluded from mail-
ing or distribution are materials such
as ‘‘holiday’’ greetings, general public
announcements, alien registration no-
tices, and partisan voting information.

(ii) Not prohibited from such mailing
or distribution are materials in the im-
mediate interest of the health and wel-
fare of applicants and recipients, such
as announcements of free medical ex-
aminations, availability of surplus
food, and consumer protection informa-
tion;

(iii) Only the names of persons di-
rectly connected with the administra-
tion of the program are contained in
material sent or distributed to appli-
cants, recipients, and vendors, and
such persons are identified only in
their official capacity with the State
or local agency.

(iv) Under NVRA, the agency must
distribute voter information and reg-
istration materials as specified in
NVRA.

(b) Voluntary voter registration activi-
ties. For States that are exempt from
the requirements of NVRA, voter reg-

istration may be a voluntary activity
so long as the provisions of section
7(a)(5) of NVRA are observed.

(c) State plan requirements for programs
of financial assistance in Puerto Rico, the
Virgin Islands, and Guam. A State plan
under title I, X, XIV, or XVI (AABD) of
the Social Security Act must meet all
the requirements of paragraph (a) of
this section, with the exception of
paragraphs (a)(1)(i) (D) and (E), of this
section, and also provide for disclosure
of information concerning applicants
and recipients for use by public offi-
cials who require such information in
connection with their official duties.
Under this requirement, such informa-
tion shall be available only to public
officials who certify in writing that:

(1) They are public officials as de-
fined by State or Federal law of gen-
eral applicability; and

(2) The information to be disclosed
and used is required in connection with
their official duties.

[45 FR 56684, Aug. 25, 1980, as amended at 47
FR 46506, Oct. 19, 1982; 49 FR 35599, Sept. 10,
1984; 51 FR 7214, Feb. 28, 1986; 51 FR 9203, Mar.
18, 1986; 54 FR 42243, Oct. 13, 1989; 57 FR 30157,
July 8, 1992; 58 FR 49220, Sept. 22, 1993; 59 FR
26142, May 19, 1994; 61 FR 58143, Nov. 13, 1996]

§ 205.51 Income and eligibility
verification requirements.

(a) A State plan under title I, IV–A,
X, XIV or XVI (AABD) of the Social Se-
curity Act must provide that there be
an Income and Eligibility Verification
System in the State. Income and Eligi-
bility Verification System (IEVS)
means a system through which the
State agency:

(1) Co-ordinates data exchanges with
other Federally-assisted benefit pro-
grams covered by section 1137(b) of the
Act;

(2) Requests and uses income and
benefit information as specified in sec-
tion 1137(a)(2) of the Act and §§ 205.55
and 205.56; and

(3) Adheres to standardized formats
and procedures in exchanging informa-
tion with the other programs and agen-
cies and in providing such information
as may be useful to assist Federal,
State and local agencies in the admin-
istration of the child support program
and the Social Security Administra-
tion in the administration of the title
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II and title XVI (SSI) programs. The
State agency (UC) information from
the State Wage Information Collection
Agency, described in paragraph (b) of
this section; from the agency admin-
istering the State’s unemployment
compensation program (UC) under sec-
tion 3304 of the Internal Revenue Code;
from agencies in other States cited in
§ 205.55(a)(5), as set forth by the Sec-
retary; from SSA, as set forth by the
Commissioner of Social Security; and
from IRS, as set forth by the Commis-
sioner of Internal Revenue.

(b) A State plan under title I, IV–A,
X, XIV or XVI (AABD) of the Social Se-
curity Act must provide that, as part
of its Income and Eligibility
Verification System, there be a State
Wage Information Collection Agency in
the State. State Wage Information Col-
lection Agency (SWICA) means the
State agency receiving quarterly wage
reports from employers in the State
(which may be the agency admin-
istering the State’s unemployment
compensation program), or an alter-
native system which has been deter-
mined by the Secretary of Labor, in
consultation with the Secretary of Ag-
riculture and the Secretary of Health
and Human Services, to be as effective
and timely in providing employment
related income and eligibility informa-
tion.

(c) Wage information maintained by
a SWICA which receives quarterly
wage reports from employers but does
not use these reports for computation
of employment compensation shall:

(1) Contain the social security num-
ber, first and last name and middle ini-
tial, wages earned for the period of the
report, and an identifier of the em-
ployer (such as name and address) for
each employee;

(2) Include all employers covered by
the State’s UC law and require such
employers to report wage information
(as specified above) for each employee
within 30 days from the end of each cal-
endar quarter;

(3) Accumulate earnings reported by
employers for periods no longer than
calendar quarters;

(4) Be machine readable; i.e., main-
tained in a fashion that permits auto-
mated processing; and

(5) Be available to other agencies in
the State, to agencies in other States,
and to Social Security Administration
for establishing or verifying eligibility
and benefit amounts under titles II and
XVI of the Social Security Act, pursu-
ant to agreements as required in
§ 205.58.

(d) A State shall obtain prior written
approval from the Department, where
appropriate, in accordance with 45 CFR
95.611, for any new developmental costs
for automatic data processing equip-
ment and services incurred in meeting
IEVS requirements.

[51 FR 7214, Feb. 28, 1986]

§ 205.52 Furnishing of social security
numbers.

The State plan under title I, IV–A, X,
XIV, or CVI (AABD) of the Social Secu-
rity Act must provide that:

(a) As a condition of eligibility, each
applicant for or recipient of aid will be
required:

(1) To furnish to the State or local
agency a social security account num-
ber, hereinafter referred to as the SSN
(or numbers, if more than one has been
issued); and

(2) If he cannot furnish a SSN (either
because such SSN has not been issued
or is not known), to apply for such
number through procedures adopted by
the State or local agency with the So-
cial Security Administration. If such
procedures are not in effect, the appli-
cant or recipient shall apply directly
for such number, submit verification of
such application, and provide the num-
ber upon its receipt.

(b) The State or local agency will as-
sist the applicant or recipient in mak-
ing applications for SSNs and will com-
ply with the procedures and require-
ments established by the Social Secu-
rity Administration for application,
issuance, and verification of social se-
curity account numbers.

(c) The State or local agency will not
deny, delay, or discontinue assistance
pending the issuance or verfication of
such numbers if the applicant or recipi-
ent has complied with the require-
ments of paragraph (a) of this section.

(d) The State or local agency will use
such account numbers, in addition to
any other means of identification it
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may determine to employ, in the ad-
ministration of the plan.

(e) ‘‘Applicant’’ and ‘‘recipient’’ in-
clude for the purposes of this section
the individuals seeking or receiving as-
sistance and any other individual
whose needs are considered in deter-
mining the amount of assistance.

(f) The State or local agency shall
notify the applicant or recipient that
the furnishing of the SSN is a condi-
tion of eligibility for assistance re-
quired by section 1137 of the Social Se-
curity Act and that the SSN will be
utilized in the administration of the
program.

(g) The State agency will submit all
unverified social security numbers to
the Social Security Administration
(SSA) for verification. The State agen-
cy may accept as verified a social secu-
rity number provided directly to the
State agency by SSA or by another
Federal or federally-assisted benefit
program which has received the num-
ber from SSA or has submitted it to
SSA for verification.

[51 FR 7217, Feb. 28, 1986]

§ 205.55 Requirements for requesting
and furnishing eligibility and in-
come information.

A State plan under title I, IV–A, X,
XIV, or XVI (AABD) of the Social Se-
curity Act must provide that:

(a) Except as provided in paragraph
(b), the State agency will request
through the IEVS:

(1) Wage information from the
SWICA for all applicants at the first
opportunity following receipt of the ap-
plication and for all recipients on a
quarterly basis.

(2) Unemployment compensation in-
formation from the agency admin-
istering the State’s unemployment
compensation program under section
3304 of the Internal Revenue Code of
1954 and section 303 of the Act as fol-
lows:

(i) For applicants at the first oppor-
tunity following receipt of the applica-
tion and in each of the first three
months in which the individual is re-
ceiving aid, unless the individual is
found to be receiving unemployment
compensation, in which case the infor-

mation will be requested until benefits
are exhausted; and

(ii) In each of the first three months
following any recipient-reported loss of
employment, unless the individual is
found to be receiving unemployment
compensation, in which case the infor-
mation will be requested until the ben-
efits are exhausted.

(3) All available information main-
tained by the Social Security Adminis-
tration for all applicants at the first
opportunity following receipt of the ap-
plication in the manner set forth by
the Commissioner of Social Security.
The State agency will also request
such information for all recipients as
of the effective date of this provision
for whom such information has not
previously been requested.

(4) Unearned income information
from the Internal Revenue Service
available under section 6103 (l)(7)(B) of
the Internal Revenue Code of 1954, for
all applicants at the first opportunity
following receipt of the application for
all recipients on a yearly basis. The re-
quest shall be made at the time and in
the manner set forth by the Commis-
sioner of Internal Revenue.

(5) As necessary, any income or other
information affecting eligibility avail-
able from agencies in the State or
other States administering:

(i) An AFDC program (in another
State) under title IV–A of the Social
Security Act;

(ii) A Medicaid program under title
XIX of the Social Security Act;

(iii) An unemployment compensation
program (in another State) under sec-
tion 3304 of the Internal Revenue Code
of 1954;

(iv) A Food Stamp program under the
Food Stamp Act of 1977, as amended;

(v) Any State program administered
under plan approved under title I, X,
XIV, or XVI (AABD) of the Social Se-
curity Act; and

(vi) A SWICA (in another State).
(b)(1) With respect to individuals who

cannot furnish an SSN at application,
information specified in paragraph (a)
will be requested at the first oppor-
tunity provided by each source after
the State agency is provided with the
SSN.
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(2) For the purposes of this section,
applicants and recipients shall also in-
clude any other individuals whose in-
come or resources are considered in de-
termining the amount of assistance, if
the State agency has obtained the SSN
of such individuals.

(c) The State agency must furnish,
when requested, income, eligibility and
benefit information to:

(1) Agencies in the State or other
States administering the programs
cited in paragraph (a)(5) of this section,
in accordance with specific agreements
as described in § 205.58;

(2) The agency in the State or other
States administering a program under
title IV–D of the Social Security Act;
and

(3) The Social Security Administra-
tion for purposes of establishing or
verifying eligibility or benefit amounts
under title II and XVI (SSI) of the So-
cial Security Act.

(d) The Secretary may, based upon
application from a State, permit a
State to obtain and use income and eli-
gibility information from an alternate
source or sources in order to meet any
requirement of paragraph (a) of this
section. The State agency must dem-
onstrate to the Secretary that the al-
ternate source or sources is as timely,
complete and useful for verifying eligi-
bility and benefit amounts. The Sec-
retary will consult with the Secretary
of Agriculture and the Secretary of
Labor prior to approval of a request.
The State must continue to meet the
requirements of this section unless the
Secretary has approved the request.

(e) The State agency must, upon re-
quest, reimburse another agency for
reasonable costs incurred in furnishing
income and eligibility information as
prescribed in this section, including
new developmental costs associated
with furnishing such information, in
accordance with specific agreements as
described in § 205.58.

[51 FR 7215, Feb. 28, 1986]

§ 205.56 Requirements governing the
use of income and eligibility infor-
mation.

A State plan under title I, IV–A, X,
XIV, or XVI (AABD) of the Social Se-
curity Act must provide that:

(a) The State agency will use the in-
formation obtained under § 205.55, in
conjunction with other information,
for:

(1) Determining individuals’ eligi-
bility for assistance under the State
plan and determining the amount of as-
sistance. States wishing to exclude cat-
egories of information items from fol-
low-up must submit for the Secretary’s
approval a follow-up plan describing
the categories of information items
which it proposes to exclude. For each
category, the State must provide a rea-
sonable justification that follow-up is
not cost-effective. A formal cost-ben-
efit analysis is not required. A State
may exclude information items from
the following data sources without
written justification if followed up pre-
viously from another source: Unem-
ployment compensation information
received from the Internal Revenue
Service, and earnings information re-
ceived from the Social Security Ad-
ministration. Information items in
these categories which are not duplica-
tive, but provide new leads, may not be
excluded without written justification.
A State may submit a follow-up plan or
alter its plan at any time by notifying
the Secretary and submitting the nec-
essary justification. The Secretary will
approve or disapprove categories of in-
formation items to be excluded under
the plan within 60 days of its submis-
sion. Those categories approved by the
Secretary will constitute an approved
State follow-up plan for IEVS. For
those information items not excluded
from follow-up,

(i) The State agency shall review and
compare the information obtained
from each data exchange against infor-
mation contained in the case record to
determine whether it affects the appli-
cant’s or the recipient’s eligibility or
the amount of assistance.

(ii) The State agency shall verify
that the information is accurate and
applicable to case circumstances either
through the applicant or recipient or
through a third party, if such
verification is determined appropriate
based on agency experience or is re-
quired under paragraph (b) of this sec-
tion.

(iii) For applicants, if the informa-
tion is received during the application
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period, the State agency shall use such
information, to the extent possible, in
making the eligibility determination.

(iv) For individuals who are recipi-
ents when the information is received
or for whom a decision could not be
made prior to authorization of benefits,
the State agency shall within forty-
five (45) days of its receipt, initiate a
notice of case action or an entry in the
case record that no case action is nec-
essary, except that: Completion of ac-
tion may be delayed beyond forty-five
(45) days on no more than twenty (20)
percent of the information items tar-
geted for follow-up, if:

(A) The reason that the action can-
not be completed within forty-five (45)
days is the nonreceipt of requested
third-party verification; and

(B) Action is completed promptly,
when third party verification is re-
ceived or at the next time eligibility is
redetermined, whichever is earlier. If
action is completed when eligibility is
redetermined and third party
verification has not been received, the
State agency shall make its decision
based on information provided by the
recipient and any other information in
its possession.

(v) The State agency shall use appro-
priate procedures to monitor the time-
liness requirements specified in this
subparagraph;

(2) Investigations to determine
whether recipients received assistance
under the State plan to which they
were not entitled; and

(3) Criminal or civil prosecutions
based on receipt of assistance under
the State plan to which recipients were
not entitled.

(b)(1) State agencies shall not take
any adverse action to terminate, deny,
suspend or reduce benefits to an appli-
cant or recipient, based on information
produced by a Federal computer
matching program that is subject to
the requirements in the Computer
Matching and Privacy Protection Act
(CMPPA) unless (i) The information
has been independently verified in ac-
cordance with the independent
verification requirements set out in
the State agency’s written agreement
as required by § 205.58 or (ii) The inde-
pendent verification requirement has

been waived by the Department’s Data
Integrity Board.

(2) The CMPPA defines a matching
program as any computerized compari-
son of (i) Two or more automated sys-
tems of records or a system of records
with non-Federal records for the pur-
pose of (A) Establishing or verifying
the eligibility of, or continuing compli-
ance with statutory and regulatory re-
quirements by, applicants for, recipi-
ents or beneficiaries of, participants in,
or providers of services with respect to,
cash or in-kind assistance or payments
under Federal benefit programs, or (B)
Recouping payments or delinquent
debts under such Federal benefit pro-
grams, or (ii) Two or more automated
Federal personnel or payroll system of
records or a system of Federal per-
sonnel or payroll record with non-Fed-
eral records.

(c) If the agency intends to reduce,
suspend, terminate or deny benefits as
a result of the actions taken pursuant
to this section, the agency must pro-
vide notice and the opportunity for a
fair hearing in accordance with
§ 205.10(a).

[51 FR 7215, Feb. 28, 1986, as amended at 53
FR 52712, Dec. 29, 1988; 57 FR 53859, Nov. 13,
1992]

§ 205.57 Maintenance of a machine
readable file; requests for income
and eligibility information.

A State plan under title I, IV—A, X,
XIV, or XVI (AABD) of the Social Se-
curity Act must provide that:

(a) The State agency will maintain a
file which is machine readable, i.e.,
which is maintained in a fashion that
permits automated processing, and
which contains the first and last name
and verified social security number of
each person applying for or receiving
assistance under the plan.

(b) The State agency will use this file
to exchange data with other agencies
pursuant to § 205.55.

[51 FR 7216, Feb. 28, 1986]

§ 205.58 Income and eligibility infor-
mation; specific agreements re-
quired between the State agency
and the agency supplying the infor-
mation.

(a) A State plan under title I, IV–A,
X, XIV, or XVI (AABD) of the Social
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Security Act must provide that, in car-
rying out the requirements of §§ 205.55
and 205.56, the State agency will enter
into specific written agreements as de-
scribed in paragraph (b) of this section
with those agencies providing income
and eligibility information. Agree-
ments with Federal agencies are sub-
ject to the approval by the appropriate
Federal Data Integrity Boards. The
agreements will contain the procedure
to be used in requesting and providing
information.

(b) These agreements will include,
but need not be limited to, the fol-
lowing:

(1) Purpose of the request;
(2) Identification of all agency offi-

cials, by position with authority to re-
quest information;

(3) Methods and timing of the re-
quests for information, including the
machine readable format to be used,
the period of time needed to furnish
the requested information and the
basis for establishing this period.
Agreements with the SWICA and the
agency administering the Unemploy-
ment Compensation program in the
State must provide that the State
agency shall obtain information no less
frequently than twice monthly;

(4) The type of information and re-
porting periods for which information
will be provided and the verification
methodologies to be used;

(5) Safeguards limiting release or re-
disclosure as required by Federal or
State law or regulation, including the
requirements of § 205.50 and as may be
required by guidelines issued by the
Secretary; and

(6) Reimbursement, if any, for the
costs of furnishing the information re-
quested by the State agency, including
new developmental costs associated
with furnishing such information.

[51 FR 7216, Feb. 28, 1986, as amended at 57
FR 53860, Nov. 13, 1992]

§ 205.60 Reports and maintenance of
records.

A State plan under title I, IV—A, X,
XIV, or XVI (AABD) of the Social Se-
curity Act must provide that:

(a) The State agency will maintain or
supervise the maintenance of records
necessary for the proper and efficient
operation of the plan, including records

regarding applications, determination
of eligibility, the provision of financial
assistance, and the use of any informa-
tion obtained under § 205.55, with re-
spect to individual applications denied,
recipients whose benefits have been
terminated, recipients whose benefits
have been modified, and the dollar
value of these denials, terminations
and modifications. Under this require-
ment, the agency will keep individual
records which contain pertinent facts
about each applicant and recipient.
The records will include information
concerning the date of application and
the date and basis of its disposition;
facts essential to the determination of
initial and continuing eligibility (in-
cluding the individual’s social security
number, need for, and provision of fi-
nancial assistance); and the basis for
discontinuing assistance.

(b) The agency shall report as the
Secretary prescribes for the purpose of
determining compliance with the re-
quirements of §§ 205.55 and 205.56 and for
evaluating the effectiveness of the In-
come and Eligibility Verification Sys-
tem.

[51 FR 7216, Feb. 28, 1986]

§ 205.70 Availability of agency pro-
gram manuals.

State plan requirements. A State plan
for financial assistance under title I,
IV–A, IV–B, X, XIV, or XVI (AABD) of
the Social Security Act must provide
that:

(a) Program manuals and other pol-
icy issuances which affect the public,
including the State agency’s rules and
regulations governing eligibility, need
and amount of assistance, and recipi-
ent rights and responsibilities will be
maintained in the State office and in
each local and district office for exam-
ination on regular workdays during
regular office hours by individuals,
upon request for review, study, or re-
production by the individual.

(b)(1) A current copy of such material
will be made available without charge
or at a charge related to the cost of re-
production for access by the public
through custodians who (i) request the
material for this purpose, (ii) are cen-
trally located and publicly accessible
to a substantial number of the recipi-
ent population they serve, and (iii)
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agree to accept responsibility for filing
all amendments and changes forwarded
by the agency.

(2) Under this requirement the mate-
rial, if requested, must be made avail-
able without charge or at a charge re-
lated to the cost of reproduction to
public or university libraries, the local
or district offices of the Bureau of In-
dian Affairs, and welfare or legal serv-
ices offices or organizations. The mate-
rial may also be made available, with
or without charge, to other groups and
to individuals. Wide availability of
agency policy materials is rec-
ommended.

(c) Upon request, the agency will re-
produce without charge or at a charge
related to the cost of reproduction the
specific policy materials necessary for
an applicant or recipient, or his rep-
resentative, to determine whether a
fair hearing should be requested or to
prepare for a fair hearing; and will es-
tablish policies for reproducing policy
materials without charge, or at a
charge related to cost, for any indi-
vidual who requests such material for
other purposes.

[38 FR 26378, Sept. 20, 1973, as amended at 44
FR 17941, Mar. 23, 1979; 45 FR 56685, Aug. 25,
1980]

§ 205.100 Single State agency.
(a)(1) State plan requirements. A State

plan for financial assistance under title
I, IV–A, X, XIV, or XVI (AABD) of the
Social Security Act must:

(i) Provide for the establishment or
designation of a single State agency
with authority to administer or super-
vise the administration of the plan.

(ii) Include a certification by the at-
torney general of the State identifying
the single State agency and citing the
legal authority under which such agen-
cy administers, or supervises the ad-
ministration of, the plan on a state-
wide basis including the authority to
make rules and regulations governing
the administration of the plan by such
agency or rules and regulations that
are binding on the political subdivi-
sions, if the plan is administered by
them.

(2) [Reserved]
(b) Conditions for implementing the re-

quirements of paragraph (a) of this sec-
tion. (1) The State agency will not dele-

gate to other than its own officials its
authority for exercising administrative
discretion in the administration or su-
pervision of the plan including the
issuance of policies, rules, and regula-
tions on program matters.

(2) In the event that any rules and
regulations or decisions of the single
State agency are subject to review,
clearance, or other action by other of-
fices or agencies of the State govern-
ment, the requisite authority of the
single State agency will not be im-
paired.

(3) In the event that any services are
performed for the single State agency
by other State or local agencies or of-
fices, such agencies and offices must
not have authority to review, change,
or disapprove any administrative deci-
sion of the single State agency, or oth-
erwise substitute their judgment for
that of the agency as to the application
of policies, rules, and regulations pro-
mulgated by the State agency.

[45 FR 56685, Aug. 25, 1980]

§ 205.101 Organization for administra-
tion.

(a) A State plan for financial assist-
ance under title I, IV–A, X, XIV, or XVI
(AABD) of the Social Security Act
shall include a description of the orga-
nization and functions of the single
State agency and an organizational
chart of the agency.

(b) Where applicable, a State plan for
financial assistance under title I, IV–A,
X, XIV, or XVI (AABD) of the act shall
identify the organizational unit within
the State agency which is responsible
for operation of the plan and shall in-
clude a description of its organization
and functions and an organizational
chart of the unit.

[45 FR 56685, Aug. 25, 1980]

§ 205.120 Statewide operation.
(a) State plan requirements. A State

plan for financial assistance under title
I, IV–A, X, XIV, or XVI (AABD) of the
Social Security Act must provide that:

(1) It shall be in operation, through a
system of local offices, on a statewide
basis in accordance with equitable
standards for assistance and adminis-
tration that are mandatory throughout
the State;
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(2) If administered by political sub-
divisions of the State, the plan will be
mandatory on such political subdivi-
sions;

(3) The State agency will assure that
the plan is continuously in operation
in all local offices or agencies through:

(i) Methods for informing staff of
State policies, standards, procedures
and instructions; and

(ii) Regular planned examination and
evaluation of operations in local offices
by regularly assigned State staff, in-
cluding regular visits by such staff; and
through reports, controls, or other nec-
essary methods.

(b) [Reserved]

[39 FR 16971, May 10, 1974, as amended at 44
FR 17942, Mar. 23, 1979; 45 FR 56686, Aug. 25,
1980]

§ 205.130 State financial participation.

State plan requirements:
(a) A State plan for financial assist-

ance under title I, IV–A, X, XIV, or XVI
(AABD) of the Social Security Act
must provide that:

(1) State (as distinguished from local)
funds will be used in both assistance
and administration; and

(2) State and Federal funds will be
apportioned among the political sub-
divisions of the State on a basis con-
sistent with equitable treatment of in-
dividuals in similar circumstances
throughout the State.

(b) A State plan under title I, IV–A,
X, XIV, or XVI (AABD) of the Act must
provide further that State funds will be
used to pay a substantial part of the
total costs of the assistance programs.

[45 FR 56686, Aug. 25, 1980]

§ 205.150 Cost allocation.

A State plan under title I, IV–A, X,
XIV, or XVI (AABD) of the Social Se-
curity Act must provide that the State
agency will have an approved cost allo-
cation plan on file with the Depart-
ment in accordance with the require-
ments contained in subpart E of 45 CFR
part 95. Subpart E also sets forth the
effect on FFP if the requirements con-
tained in that subpart are not met.

[47 FR 17508, Apr. 23, 1982]

§ 205.160 Equipment—Federal finan-
cial participation.

Claims for Federal financial partici-
pation in the cost of equipment for the
cash assistance programs under titles
I, IV–A, X, XIV, XVI [AABD] and for
the separate administrative unit estab-
lished under section 402(a)(19)(G) of the
Social Security Act are to be deter-
mined in accordance with subpart G or
45 CFR part 95. Requirements con-
cerning the management and disposi-
tion of equipment under these titles
are also prescribed in subpart G of 45
CFR part 95.

[47 FR 41576, Sept. 21, 1982]

§ 205.170 State standards for office
space, equipment, and facilities.

State plan requirements: A State
plan for financial assistance under title
I, IV–A, X, XIV, or XVI(AABD) of the
Social Security Act must provide that:

(a) The State agency will establish
and maintain standards for office
space, equipment, and facilities that
will adequately and effectively meet
program and staff needs. Under this re-
quirement, offices must be well marked
and clearly identifiable in the commu-
nity as a public service.

(b) The State agency will assure that
the standards are continuously in ef-
fect in all State and local offices or
agencies, including agency suboffices,
and special centers through:

(1) Making information about the
standards available to State and local
staff and other appropriate persons;

(2) Regular planned evaluation of
housing and facilities by regularly as-
signed staff through visits, reports,
controls and other necessary methods;

(3) Methods for enforcement when
necessary to secure compliance with
State standards.

[36 FR 3862, Feb. 27, 1971, as amended at 45
FR 56686, Aug. 25, 1980]

§ 205.190 Standard-setting authority
for institutions.

(a) State plan requirements. If a State
plan for financial assistance under title
I, X, XIV, or XVI(AABD) of the Social
Security Act includes aid or assistance
to individuals in institutions as defined
in § 233.60(b) (1) and (2) of this chapter
the plan must:
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(1) Provide for the designation of a
State authority or authorities which
shall be responsible for establishing
and maintaining standards for such in-
stitutions;

(2) Provide that the State agency will
keep on file and make available to
FSA, OFA upon request:

(i) A listing of the types or kinds of
institutions in which an individual
may receive financial assistance;

(ii) A record naming the State au-
thority(ies) responsible for establishing
and maintaining standards for such
types of institutions;

(iii) The standards to be utilized by
such State authority(ies) for approval
or licensing of institutions including,
to the extent applicable, standards re-
lated to the following factors:

(a) Health (dietary standards and ac-
cident prevention);

(b) Humane treatment;
(c) Sanitation;
(d) Types of construction;
(e) Physical facilities, including

space and accommodations per person;
(f) Fire and safety,
(g) Staffing, in number and qualifica-

tions, related to the purposes and scope
of services of the institution;

(h) Resident records;
(i) Admission procedures;
(j) Administrative and fiscal records;
(k) The control by the individual, or

his guardian or protective payee, of the
individual’s personal affairs.

(3) Provide for cooperative arrange-
ments with the standard-setting au-
thority(ies) in the development of
standards directed toward assuring
adequate quality of care; in upgrading
of institutional programs and practice;
in actions necessary to close institu-
tions that mistreat or are hazardous to
the safety of the patients; and in plan-
ning so that institutions may be geo-
graphically located in accordance with
need.

(b) Federal financial participation. (1)
Federal financial participation is avail-
able in staff and related costs of the
State or local agency that are nec-
essary to discharge the responsibilities
of the State agency under this section,
including such costs for staff:

(i) Participating with other agencies
and community groups in activities to
set up the authority(ies) and to advise

on the formulation of policy for the es-
tablishment and maintenance of stand-
ards;

(ii) On loan for a time limited period
to work with the standard-setting au-
thority(ies) in upgrading institutional
care;

(iii) Engaged in the function of co-
ordination in States where there is
more than one authority; and

(iv) Engaged in adjusting complaints
and making reports and recommenda-
tions to the standard-setting author-
ity(ies) on conditions which appear to
be in violation of such standards.

(2) Federal financial participation is
not available in the costs incurred by
the standard-setting authority(ies) in
establishing and maintaining standards
for institutions.

[36 FR 3862, Feb. 27, 1971, as amended at 45
FR 56686, Aug. 25, 1980; 53 FR 36580, Sept. 21,
1988]

PART 206—APPLICATION, DETER-
MINATION OF ELIGIBILITY AND
FURNISHING ASSISTANCE—PUB-
LIC ASSISTANCE PROGRAMS

AUTHORITY: Sections 402 and 1102 of the So-
cial Security Act (42 U.S.C. 602 and 1302) and
Pub. L. No. 97–248, 96 Stat. 324, and Pub. L.
No. 99–603, 100 Stat. 3359.

§ 206.10 Application, determination of
eligibility and furnishing of assist-
ance.

(a) State plan requirements. A State
plan under title I, IV–A, X, XIV, or
XVI(AABD), of that Social Security
Act shall provide that:

(1) Each individual wishing to do so
shall have the opportunity to apply for
assistance under the plan without
delay. Under this requirement:

(i) Each individual may apply under
whichever of the State plan plans he
chooses;

(ii) The agency shall require a writ-
ten application, signed under a penalty
of perjury, on a form prescribed by the
State agency, from the applicant him-
self, or his authorized representative,
or, where the applicant is incompetent
or incapacitated, someone acting re-
sponsibly for him. When an individual
is required to be included in an existing
assistance unit pursuant to paragraph
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(a)(1)(vii), such individual will be con-
sidered to be included in the applica-
tion, as of the date he is required to be
included in the assistance unit;

(iii) An applicant may be assisted, if
he so desires, by an individual(s) of his
choice (who need not be a lawyer) in
the various aspects of the application
process and the redetermination of eli-
gibility and may be accompanied by
such individual(s) in contacts with the
agency and when so accompanied may
also be represented by them.

(iv)—(v) [Reserved]
(vi) Every recipient in a State which

provides a supplemental payment
under § 233.27 of this chapter shall have
an opportunity to request that pay-
ment without delay.

(vii) For AFDC only, in order for the
family to be eligible, an application
with respect to a dependent child must
also include, if living in the same
household and otherwise eligible for as-
sistance:

(A) Any natural or adoptive parent,
or stepparent (in the case of States
with laws of general applicability); and

(B) Any blood-related or adoptive
brother or sister; Exception: needs and
income of disqualified alien siblings,
pursuant to § 233.50(c), are not consid-
ered in determining the eligibility and
payment of an otherwise eligible de-
pendent child.

(2)(i) Applicants shall be informed
about the eligibility requirements and
their rights and obligations under the
program. Under this requirement indi-
viduals are given information in writ-
ten form, and orally as appropriate,
about coverage, conditions of eligi-
bility, scope of the program, and re-
lated services available, and the rights
and responsibilities of applicants for
and recipients of assistance. Specifi-
cally developed bulletins or pamphlets
explaining the rules regarding eligi-
bility and appeals in simple, under-
standable terms are publicized and
available in quantity.

(ii) Procedures shall be adopted
which are designed to assure that re-
cipients make timely and accurate re-
ports of any change in circumstances
which may affect their eligibility or
the amount of assistance.

(iii) All applicants for and recipients
of assistance shall be notified in writ-

ing at the time of application and on
redetermination that eligibility and in-
come information will be regularly re-
quested from agencies specified in
§ 205.55 and will be used to aid in deter-
mining their eligibility for assistance.

(3) A decision shall be made promptly
on applications, pursuant to reasonable
State-established time standards not in
excess of:

(i) 45 days for OAA, AFDC, AB, AABD
(for aged and blind); and

(ii) 60 days for APTD, AABD (for dis-
abled). Under this requirement, the ap-
plicant is informed of the agency’s
time standard in acting on applications
which covers the time from date of ap-
plication under the State plan to the
date that the assistance check, or noti-
fication of denial of assistance or
change of award is mailed to the appli-
cant or recipient. The State’s time
standards apply except in unusual cir-
cumstances (e.g., where the agency
cannot reach a decision because of fail-
ure or delay on the part of the appli-
cant or an examining physician, or be-
cause of some administrative or other
emergency that could not be controlled
by the agency), in which instances the
case record shows the cause for the
delay. The agency’s standards of
promptness for acting on applications
or redetermining eligibility shall not
be used as a waiting period before
granting aid, or as a basis for denial of
an application or for terminating as-
sistance.

(4) Adequate notice shall be sent to
applicants and recipients to indicate
that assistance has been authorized
(including the amount of financial as-
sistance) or that it has been denied or
terminated. Under this requirement,
adequate notice means a written notice
that contains a statement of the action
taken, and the reasons for and specific
regulations supporting such action,
and an explanation of the individual’s
right to request a hearing.

(5)(i) Financial assistance and med-
ical care and services included in the
plan shall be furnished promptly to eli-
gible individuals without any delay at-
tributable to the agency’s administra-
tive process, and shall be continued
regularly to all eligible individuals
until they are found to be ineligible.
Under this requirement there must be

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00040 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



41

Office of Family Assistance, ACF, HHS § 206.10

arrangements to assist applicants and
recipients in obtaining medical care
and services in emergency situations
on a 24-hour basis, 7 days a week.

(ii) Assistance will not be denied, de-
layed, or discontinued pending receipt
of income or other information re-
quested under § 205.55, if other evidence
establishes the individual’s eligibility
for assistance.

(6) Assistance shall begin as specified
in the State plan, which:

(i) For financial assistance.
(A) Must be no later than:
(1) The date of authorization of pay-

ment, or
(2) Thirty days in OAA, AFDC, AB,

and AABD (as to the aged and blind),
and 60 days in APTD and AABD (as to
the disabled), from the date of receipt
of a signed and completed application
form, whichever is earlier: Provided,
That the individuals then met all the
eligibility conditions, and

(B) For purposes of Federal financial
participation in OAA, AB, APTD, and
AABD, may be as early as the first of
the month in which an application has
been received and the individual meets
all the eligibility conditions; and

(C) In AFDC, for purposes of Federal
financial participation, may be as
early as the date of application pro-
vided that the assistance unit meets all
the eligibility conditions; and

(D) In AFDC, States that pay for the
month of application must prorate the
payment for that month by multi-
plying the amount payable if payment
were made for the entire month includ-
ing special needs in accordance with
§ 233.34 by the ratio of the days in the
month including and following the date
of application (or, at State option, the
date of authorization of payment) to
the total number of days in such
month. The State plan may provide for
using a standard 30-day month to de-
termine the prorated amount.

(7) In cases of proposed action to ter-
minate, discontinue, suspend or reduce
assistance, the agency shall give time-
ly and adequate notice. Such notice
shall comply with the provisions of
§ 205.10 of this chapter.

(8) Each decision regarding eligibility
or ineligibility will be supported by
facts in the applicant’s or recipient’s
case record. Under this requirement

each application is disposed of by a
finding of eligibility or ineligibility un-
less:

(i) The applicant voluntarily with-
draws his application, and there is an
entry in the case record that a notice
has been sent to confirm the appli-
cant’s notification to the agency that
he does not desire to pursue his appli-
cation; or

(ii) There is an entry in the case
record that the application has been
disposed of because the applicant died
or could not be located.

(9) Where an individual has been de-
termined to be eligible, eligibility will
be reconsidered or redetermined:

(i) When required on the basis of in-
formation the agency has obtained pre-
viously about anticipated changes in
the individual’s situation;

(ii) Promptly, after a report is ob-
tained which indicates changes in the
individual’s circumstances that may
affect the amount of assistance to
which he is entitled or may make him
ineligible; and

(iii) Periodically, within agency es-
tablished time standards, but not less
frequently than every 12 months in
OAA, AB, APTD, and AABD, on eligi-
bility factors subject to change. For re-
cipients of AFDC, all factors of eligi-
bility will be redetermined at least
every 6 months except in the case of
monthly reporting cases or cases cov-
ered by an approved error-prone
profiling system as specified in para-
graph (a)(9)(iv) of this section. Under
the AFDC program, at least one face-
to-face redetermination must be con-
ducted in each case once in every 12
months.

(iv) In accordance with paragraph
(a)(9)(iii) of this section, under an al-
ternative redetermination plan based
on error-prone profiling, which has
been approved by the Secretary, and
includes:

(A) A description of the statistical
methodology used to develop the error-
prone profile system upon which the
redetermination schedule is based;

(B) The criteria to be used to vary
the scope of review and to assign dif-
ferent types of cases; and

(C) A detailed outline of the evalua-
tion system, including provisions for
necessary changes in the error-prone
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output, such as types of cases, types of
errors, frequencies of redeterminations
and corrective action.

(10) Standards and methods for deter-
mination of eligibility shall be con-
sistent with the objectives of the pro-
grams, and will respect the rights of in-
dividuals under the United States Con-
stitution, the Social Security Act, title
VI of the Civil Rights Act of 1964, and
all other relevant provisions of Federal
and State laws.

(11) [Reserved]
(12) The State agency shall establish

and maintain methods by which it
shall be kept currently informed about
local agencies’ adherence to the State
plan provisions and to the State agen-
cy’s procedural requirements for deter-
mining eligibility, and it shall take
corrective action when necessary.

(b) Definitions. For purposes of this
section:

(1) Applicant is a person who has, di-
rectly, or through his authorized rep-
resentative, or where incompetent or
incapacitated, through someone acting
responsibly for him, made application
for public assistance from the agency
administering the program, and whose
application has not been terminated.

(2) Application is the action by which
an individual indicates in writing to
the agency administering public assist-
ance (on a form prescribed by the State
agency) his desire to receive assist-
ance. The relative with whom a child is
living or will live ordinarily makes ap-
plication for the child for AFDC. An
application is distinguished from an in-
quiry, which is simply a request for in-
formation about eligibility require-
ments for public assistance. Such in-
quiry may be followed by an applica-
tion. When an individual is required to
be included in an existing assistance
unit pursuant to paragraph (a)(1)(vii),
such individual will be considered to be
included in the application, as of the
date he is required to be included in
the assistance unit.

(3) Date of Application is the date on
which the action described in para-
graph (b)(2) of this section occurs.

(4) Redetermination is a review of fac-
tors affecting AFDC eligibility and
payment amount; e.g. continued ab-
sence, income (including child and
spousal support), etc.

(5) Assistance Unit is the group of in-
dividuals whose income, resources and
needs are considered as a unit for pur-
poses of determining eligibility and the
amount of payment.

[48 FR 28407, June 21, 1983 as amended at 49
FR 35599, Sept. 10, 1984; 51 FR 7217, Feb. 28,
1986; 51 FR 9203, Mar. 18, 1986; 52 FR 48689,
Dec. 24, 1987; 53 FR 30433, Aug. 12, 1988; 57 FR
30157, July 8, 1992]

PART 211—CARE AND TREATMENT
OF MENTALLY ILL NATIONALS OF
THE UNITED STATES, RETURNED
FROM FOREIGN COUNTRIES

Sec.
211.1 General definitions.
211.2 General.
211.3 Certificates.
211.4 Notification to legal guardian, spouse,

next of kin, or interested persons.
211.5 Action under State law; appointment

of guardian.
211.6 Reception; temporary care, treatment,

and assistance.
211.7 Transfer and release of eligible person.
211.8 Continuing hospitalization.
211.9 Examination and reexamination.
211.10 Termination of hospitalization.
211.11 Request for release from hospitaliza-

tion.
211.12 Federal payments.
211.13 Financial responsibility of the eligi-

ble person; collections, compromise, or
waiver of payment.

211.14 Disclosure of information.
211.15 Nondiscrimination.

AUTHORITY: Secs. 1–11, 74 Stat. 308–310; 24
U.S.C. 321–329.

SOURCE: 39 FR 26546, July 19, 1974, unless
otherwise noted.

§ 211.1 General definitions.

When used in this part:
(a) Act means Pub. L. 86–571, ap-

proved July 5, 1960, 74 Stat. 308, enti-
tled ‘‘An Act to provide for the hos-
pitalization, at Saint Elizabeths Hos-
pital in the District of Columbia or
elsewhere, of certain nationals of the
United States adjudged insane or oth-
erwise found mentally ill in foreign
countries, and for other purposes’’;

(b) The term Secretary means the Sec-
retary of Health and Human Services;

(c) The term Department means the
Department of Health and Human
Services;
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(d) The term Administrator means the
Administrator, Family Support Admin-
istration, Department of Health and
Human Services;

(e) The term eligible person means an
individual with respect to whom the
certificates referred to in § 211.3 are fur-
nished to the Administrator in connec-
tion with the reception of an individual
arriving from a foreign country;

(f) The term Public Health Service
means the Public Health Service in the
Department of Health and Human
Services;

(g) The term agency means an appro-
priate State or local public or non-
profit agency with which the Adminis-
trator has entered into arrangements
for the provision of care, treatment,
and assistance pursuant to the Act;

(h) The term State includes the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands, and
Guam;

(i) The term residence means resi-
dence as determined under the applica-
ble law or regulations of a State or po-
litical subdivision for the purpose of
determining the eligibility of an indi-
vidual for hospitalization in a public
mental hospital;

(j) The term legal guardian means a
guardian, appointed by a court, whose
powers, duties, and responsibilities in-
clude the powers, duties, and respon-
sibilities of guardianship of the person.

[39 FR 26546, July 19, 1974, as amended at 53
FR 36580, Sept. 21, 1988]

§ 211.2 General.
The Administrator shall make suit-

able arrangements with agencies to the
end that any eligible person will be re-
ceived, upon request of the Secretary
of State, at the port of entry or debar-
kation upon arrival in the United
States from a foreign country and be
provided, to the extent necessary, with
temporary care, treatment, and assist-
ance, pending transfer and release or
hospitalization pursuant to the Act.
The Administrator shall also make
suitable arrangements with appro-
priate divisions of the Public Health
Service, with Saint Elizabeths Hospital
in the District of Columbia, with Fed-
eral hospitals outside of the Depart-
ment, or with other public or private
hospitals to provide the eligible person

with care and treatment in a hospital.
The Administrator shall maintain a
roster setting forth the name and ad-
dress of each eligible person currently
receiving care and treatment, or assist-
ance, pursuant to the Act.

§ 211.3 Certificates.
The following certificates are nec-

essary to establish that an individual
is an eligible person:

(a) Certificates as to nationality. A cer-
tificate issued by an authorized official
of the Department of State, stating
that the individual is a national of the
United States.

(b) Certificate as to mental condition.
Either (1) a certificate obtained or
transmitted by an authorized official of
the Department of State that the indi-
vidual has been legally adjudged insane
in a named foreign country; or (2) a
certificate of an appropriate authority
or person stating that at the time of
such certification the individual was in
a named foreign country and was in
need of care and treatment in a mental
hospital. A statement shall, if possible,
be incorporated into or attached to the
certificate furnished under this para-
graph setting forth all available med-
ical and other pertinent information
concerning the individual.

(c) Appropriate authority or person.
For the purpose of paragraph (b)(2) of
this section a medical officer of the
Public Health Service or of another
agency of the United States, or a med-
ical practitioner legally authorized to
provide care or treatment of mentally
ill persons in the foreign country, is an
‘‘appropriate authority or person,’’ and
shall be so identified in his execution
of the certificate. If such a medical of-
ficer or practitioner is unavailable, an
authorized official of the Department
of State may serve as an ‘‘appropriate
authority or person,’’ and shall, in the
execution of the certificate, identify
himself as serving as such person due
to the unavailability of a suitable med-
ical officer or practitioner.

§ 211.4 Notification to legal guardian,
spouse, next of kin, or interested
persons.

(a) Whenever an eligible person ar-
rives in the United States from a for-
eign country, or when such person is
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transferred from one State to another,
the Administrator shall, upon such ar-
rival or transfer (or in advance thereof,
if possible), provide for notification of
his legal guardian, or in the absence of
such a guardian, of his spouse or next
of kin, or in the absence of any of
these, of one or more interested per-
sons, if known.

(b) Whenever an eligible person is ad-
mitted to a hospital pursuant to the
Act, the Administrator shall provide
for immediate notification of his legal
guardian, spouse, or next of kin, if
known.

§ 211.5 Action under State law; ap-
pointment of guardian.

Whenever an eligible person is in-
capable of giving his consent to care
and treatment in a hospital, either be-
cause of his mental condition or be-
cause he is a minor, the agency will
take appropriate action under State
law, including, if necessary, procuring
the appointment of a legal guardian, to
ensure the proper planning for and pro-
vision of such care and treatment.

§ 211.6 Reception; temporary care,
treatment, and assistance.

(a) Reception. The agency will meet
the eligible person at the port of entry
or debarkation, will arrange for appro-
priate medical examination, and will
plan with him, in cooperation with his
legal guardian, or, in the absence of
such a guardian, with other interested
persons, if any, for needed temporary
care and treatment.

(b) Temporary care, treatment, and as-
sistance. The agency will provide for
temporary care, treatment, and assist-
ance, as reasonably required for the
health and welfare of the eligible per-
son. Such care, treatment, and assist-
ance may be provided in the form of
hospitalization and other medical and
remedial care (including services of
necessary attendants), food and lodg-
ing, money, payments, transportation,
or other goods and services. The agen-
cy will utilize the Public Health Serv-
ice General Hospital nearest to the
port of entry or debarkation or any
other suitable public or private hos-
pital, in providing hospitalization and
medical care, including diagnostic
service as needed, pending other appro-

priate arrangements for serving the eli-
gible person.

§ 211.7 Transfer and release of eligible
person.

(a) Transfer and release to relative. If
at the time of arrival from a foreign
country or any time during temporary
or continuing care and treatment the
Administrator finds that the best in-
terests of the eligible person will be
served thereby, and a relative, having
been fully informed of his condition,
agrees in writing to assume responsi-
bility for his care and treatment, the
Administrator shall transfer and re-
lease him to such relative. In deter-
mining whether his best interest will
be served by such transfer and release,
due weight shall be given to the rela-
tionship of the individuals involved,
the financial ability of the relative to
provide for such person, and the acces-
sibility to necessary medical facilities.

(b) Transfer and release to appropriate
State authorities, or agency of the United
States. If appropriate arrangements
cannot be accomplished under para-
graph (a) of this section, and if no
other agency of the United States is re-
sponsible for the care and treatment of
the eligible person, the Administrator
shall endeavor to arrange with the ap-
propriate State mental health authori-
ties of the eligible person’s State of
residence or legal domicile, if any, for
the assumption of responsibility for
the care and treatment of the eligible
person by such authorities and shall,
upon the making of such arrangements
in writing, transfer and release him to
such authorities. If any other agency of
the United States is responsible for the
care and treatment of the eligible per-
son, the Administrator shall make ar-
rangements for his transfer and release
to that agency.

§ 211.8 Continuing hospitalization.
(a) Authorization and arrangements. In

the event that appropriate arrange-
ments for an eligible person in need of
continuing care and treatment in a
hospital cannot be accomplished under
§ 211.7, or until such arrangements can
be made, care and treatment shall be
provided by the Administrator in Saint
Elizabeths Hospital in the District of
Columbia, in an appropriate Public
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Health Service Hospital, or in such
other suitable public or private hos-
pital as the Administrator determines
is in the best interests of such person.

(b) Transfer to other hospital. At any
time during continuing hospitalization,
when the Administrator deems it to be
in the interest of the eligible person or
of the hospital affected, the Adminis-
trator shall authorize the transfer of
such person from one hospital to an-
other and, where necessary to that end,
the Administrator shall authorize the
initiation of judicial proceedings for
the purpose of obtaining a commitment
of such person to the Secretary.

(c) Place of hospitalization. In deter-
mining the placement or transfer of an
eligible person for purposes of hos-
pitalization, due weight shall be given
to such factors as the location of the
eligible person’s legal guardian or fam-
ily, the character of his illness and the
probable duration thereof, and the fa-
cilities of the hospital to provide care
and treatment for the particular health
needs of such person.

§ 211.9 Examination and reexamina-
tion.

Following admission of an eligible
person to a hospital for temporary or
continuing care and treatment, he
shall be examined by qualified mem-
bers of the medical staff as soon as
practicable, but not later than the fifth
day after his admission. Each such per-
son shall be reexamined at least once
within each six month period beginning
with the month following the month in
which he was first examined.

§ 211.10 Termination of hospitaliza-
tion.

(a) Discharge or conditional release. If,
following an examination, the head of
the hospital finds that the eligible per-
son hospitalized for mental illness
(whether or not pursuant to a judicial
commitment) is not in need of such
hospitalization, he shall be discharged.
In the case where hospitalization was
pursuant to a judicial commitment,
the head of the hospital may, in ac-
cordance with laws governing hos-
pitalization for mental illness as may
be in force and generally applicable in
the State in which the hospital is lo-

cated, conditionally release him if he
finds that this is in his best interests.

(b) Notification to committing court. In
the case of any person hospitalized
under § 211.8 who has been judicially
committed to the custody of the Sec-
retary, the Secretary will notify the
committing court in writing of the dis-
charge or conditional release of such
person under this section or of his
transfer and release under § 211.7.

§ 211.11 Request for release from hos-
pitalization.

If an eligible person who is hospital-
ized pursuant to the Act, or his legal
guardian, spouse, or adult next of kin,
requests his release, such request shall
be granted by the Administrator if his
best interests will be served thereby, or
by the head of the hospital if he is
found not to be in need of hospitaliza-
tion by reason of mental illness. The
right of the administrator or the head
of the hospital, to refuse such request
and to detain him for care and treat-
ment shall be determined in accord-
ance with laws governing the deten-
tion, for care and treatment, of persons
alleged to be mentally ill as may be in
force and applicable generally in the
State in which such hospital is located,
but in no event shall the patient be de-
tained more than forty-eight hours (ex-
cluding any period of time falling on a
Sunday or a legal holiday observed by
the courts of the State in which such
hospital is located) after the receipt of
such request unless within such time
(a) judicial proceedings for such hos-
pitalization are commenced or (b) a ju-
dicial extension of such time is ob-
tained, for a period of not more than
five days, for the commencement of
such proceedings.

§ 211.12 Federal payments.

The arrangements made by the Ad-
ministrator with an agency or hospital
for carrying out the purposes of the
Act shall provide for payments to such
agency or hospital, either in advance
or by way of reimbursement, of the
costs of reception, temporary care,
treatment, and assistance, continuing
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care and treatment, and transpor-
tation, pursuant to the Act, and pay-
ments for other expenditures nec-
essarily and reasonably related to pro-
viding the same. Such arrangements
shall include the methods and proce-
dures for determining the amounts of
the advances or reimbursements, and
for remittance and adjustment thereof.

§ 211.13 Financial responsibility of the
eligible person; collections, com-
promise, or waiver of payment.

(a) For temporary care and treatment.
If an eligible person receiving tem-
porary care, treatment, and assistance,
pursuant to the Act, has financial re-
sources available to pay all or part of
the costs of such care, the Adminis-
trator shall require him to pay for such
costs, either in advance or by way of
reimbursement, unless in his judgment
it would be inequitable or impracti-
cable to require such payment.

(b) For continuing care and treatment.
Any eligible person receiving con-
tinuing care and treatment in a hos-
pital, or his estate, shall be liable to
pay or contribute toward the payment
of the costs or charges therefor, to the
same extent as such person would, if a
resident of the District of Columbia, be
liable to pay, under the laws of the Dis-
trict of Columbia, for his care and
maintenance in a hospital for the men-
tally ill in that jurisdiction.

(c) Collections, compromise, or waiver of
payment. The Administrator may, in
his discretion, where in his judgment
substantial justice will be best served
thereby or the probable recovery will
not warrant the expense of collection,
compromise, or waive the whole or any
portion of, any claim for continuing
care and treatment, and assistance,
and in the process of arriving at such
decision, the Administrator may make
or cause to be made such investiga-
tions as may be necessary to determine
the ability of the patient to pay or con-
tribute toward the cost of his con-
tinuing care and treatment in a hos-
pital.

§ 211.14 Disclosure of information.
(a) No disclosure of any information

of a personal and private nature with
respect to an individual obtained at
any time by any person, organization,

or institution in the course of dis-
charging the duties of the Secretary
under the Act shall be made except in-
sofar:

(1) As the individual or his legal
guardian, if any (or, if he is a minor,
his parent or legal guardian), shall con-
sent;

(2) As disclosure may be necessary to
carry out any functions of the Sec-
retary under the Act;

(3) As disclosure may be directed by
the order of a court of competent juris-
diction;

(4) As disclosure may be necessary to
carry out any functions of any agency
of the United States which are related
to the return of the individual from a
foreign country, or his entry into the
United States; or

(5) As expressly authorized by the
Administrator.

(b) An agreement made with an agen-
cy or hospital for care, treatment, and
assistance pursuant to the Act shall
provide that no disclosure will be made
of any information of a personal and
private nature received by such agency
or hospital in the course of discharging
the duties under such agreement ex-
cept as is provided therein, or is other-
wise specifically authorized by the Ad-
ministrator.

(c) Nothing in this section shall pre-
clude disclosure, upon proper inquiry,
of information as to the presence of an
eligible person in a hospital, or as to
his general condition and progress.

§ 211.15 Nondiscrimination.

(a) No eligible person shall, on the
ground of race, color, or national ori-
gin, be excluded from participation, be
denied any benefits, or otherwise be
subjected to discrimination of any na-
ture or form in the provision of any
benefits, under the Act.

(b) The prohibition in paragraph (a)
of this section precludes discrimina-
tion either in the selection of individ-
uals to receive the benefits, in the
scope of benefits, or in the manner of
providing them. It extends to all facili-
ties and services provided by the Ad-
ministrator or an agency to an indi-
vidual, and to the arrangements and
the procedures under this part relating
thereto, in connection with reception,
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temporary care, treatment, and assist-
ance, and continuing hospitalization
under the Act.

PART 212—ASSISTANCE FOR
UNITED STATES CITIZENS RE-
TURNED FROM FOREIGN COUN-
TRIES

Sec.
212.1 General definitions.
212.2 General.
212.3 Eligible person.
212.4 Reception; initial determination, pro-

visions of temporary assistance.
212.5 Periodic review and redetermination;

termination of temporary assistance.
212.6 Duty to report.
212.7 Repayment to the United States.
212.8 Federal payments.
212.9 Disclosure of information.
212.10 Nondiscrimination.

AUTHORITY: Sec. 302, 75 Stat. 142, sec. 1102,
49 Stat. 647; 42 U.S.C. 1313, 1302.

SOURCE: 39 FR 26548, July 19, 1974, unless
otherwise noted.

§ 212.1 General definitions.
When used in this part:
(a) Act means section 1113 of the So-

cial Security Act, as amended;
(b) The term Secretary means the Sec-

retary of Health and Human Services;
(c) The term Department means the

Department of Health and Human
Services;

(d) The term Administration means
the Administration for Children and
Families, Department of Health and
Human Services;

(e) The term Assistant Secretary
means the Assistant Secretary for
Children and Families;

(f) The term eligible person means an
individual with respect to whom the
conditions in § 212.3 are met;

(g) The term State includes the Dis-
trict of Columbia, the Commonwealth
of Puerto Rico, the Virgin Islands, and
Guam;

(h) The term United States when used
in a geographical sense means the
States;

(i) The term agency means State or
local public agency or organization or
national or local private agency or or-
ganization with which the Assistant
Secretary has entered into agreement
for the provision of temporary assist-
ance pursuant to the Act;

(j) The term temporary assistance
means money payments, medical care,
temporary billeting, transportation,
and other goods and services necessary
for the health, or welfare of individ-
uals, including guidance, counseling,
and other welfare services.

[39 FR 26548, July 19, 1974, as amended at 53
FR 36580, Sept. 21, 1988; 60 FR 19864, Apr. 21,
1995]

§ 212.2 General.
The Assistant Secretary shall de-

velop plans and make arrangements for
provision of temporary assistance
within the United States to any eligi-
ble person, after consultation with ap-
propriate offices of the Department of
State, the Department of Justice, and
the Department of Defense. Temporary
assistance shall be provided, to the ex-
tent feasible, in accordance with such
plans, as modified from time to time
by the Assistant Secretary. The Assist-
ant Secretary shall enter into agree-
ments with agencies whose services
and facilities are to be utilized for the
purpose of providing temporary assist-
ance pursuant to the Act, specifying
the conditions governing the provision
of such assistance and the manner of
payment of the cost of providing there-
for.

[39 FR 26548, July 19, 1974, as amended at 60
FR 19864, Apr. 21, 1995]

§ 212.3 Eligible person.
In order to establish that an indi-

vidual is an eligible person, it must be
found that:

(a) He is a citizen of the United
States or a dependent of a citizen of
the United States;

(b) A written statement has been
transmitted to the Administration by
an authorized official of the Depart-
ment of State containing information
which identifies him as having re-
turned, or been brought, from a foreign
country to the United States because
of the destitution of the citizen of the
United States, or the illness of such
citizen or any of his dependents, or be-
cause of war, threat of war, invasion,
or similar crisis. Such statement shall,
if possible, incorporate or have at-
tached thereto, all available pertinent
information concerning the individual.
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In case of war, threat of war, invasion,
or similar crisis, a determination by
the Department of State that such a
condition is the general cause for the
return of citizens of the United States
and their dependents from a particular
foreign country, and evidence that an
individual has returned, or, been
brought, from such country to the
United States shall be considered suffi-
cient identification of the reason for
his return to, or entry into the United
States; and

(c) He is without resources imme-
diately accessible to meet his needs.

[39 FR 26548, July 19, 1974, as amended at 60
FR 19864, Apr. 21, 1995]

§ 212.4 Reception; initial determina-
tion, provisions of temporary assist-
ance.

(a) The Administration, or the agen-
cy upon notification by the Adminis-
tration, will meet individuals identi-
fied as provided in § 212.3(b), at the port
of entry or debarkation.

(b) The Administration or agency
will make findings, setting forth the
pertinent facts and conclusions, and an
initial determination, according to
standards established by the Adminis-
tration, as to whether an individual is
an eligible person.

(c) The Administration or agency
will provide temporary assistance
within the United States to an eligible
person, according to standards of need
established by the Administration,
upon arrival at the port of entry or de-
barkation, during transportation to his
intermediate and ultimate destina-
tions, and after arrival at such destina-
tions.

(d) Temporary assistance may be fur-
nished only for 90 days from the day of
arrival of the eligible person in the
United States unless he is handicapped
in attaining self-support or self-care
for such reasons as age, disability, or
lack of vocational preparation. In such
cases temporary assistance may be ex-
tended upon prior authorization by the
Administration for nine additional
months.

[39 FR 26548, July 19, 1974, as amended at 40
FR 43218, Sept. 19, 1975; 53 FR 36580, Sept. 21,
1988]

§ 212.5 Periodic review and redeter-
mination; termination of temporary
assistance.

(a) The Administration or agency
will review the situation of each recipi-
ent of temporary assistance at frequent
intervals to consider whether or not
circumstances have changed that
would require a different plan for him.

(b) Upon a finding by the Administra-
tion or agency that a recipient of tem-
porary assistance has sufficient re-
sources available to meet his needs,
temporary assistance shall be termi-
nated.

[39 FR 26548, July 19, 1974, as amended at 53
FR 36580, Sept. 21, 1988]

§ 212.6 Duty to report.
The eligible person who receives tem-

porary assistance, or the person who is
caring for or otherwise acting on behalf
of such eligible person, shall report
promptly to the Administration or
agency any event or circumstance
which would cause such assistance to
be changed in amount or terminated.

[39 FR 26548, July 19, 1974, as amended at 53
FR 36580, Sept. 21, 1988]

§ 212.7 Repayment to the United
States.

(a) An individual who has received
temporary assistance shall be required
to repay, in accordance with his abil-
ity, any or all of the cost of such as-
sistance to the United States, except
insofar as it is determined that:

(1) The cost is not readily allocable
to such individual;

(2) The probable recovery would be
uneconomical or otherwise imprac-
tical;

(3) He does not have, and is not ex-
pected within a reasonable time to
have, income and financial resources
sufficient for more than ordinary
needs; or

(4) Recovery would be against equity
and good conscience.

(b) In determining an individual’s re-
sources, any claim which he has
against any individual, trust or estate,
partnership, corporation, or govern-
ment shall be considered, and assign-
ment to the United States of such
claims shall be taken in appropriate
cases.
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(c) A determination that an indi-
vidual is not required to repay the cost
of temporary assistance shall be final
and binding, unless such determination
was procured by fraud or misrepresen-
tation of the individual or some other
person, or the individual voluntarily
offers to repay.

(d) A determination that an indi-
vidual is required to repay any or all of
the cost of temporary assistance may
be reconsidered at any time prior to re-
payment of the required amount. A fur-
ther determination shall be made with
respect to his liability to repay the bal-
ance of such amount on the basis of
new evidence as to whether (1) he has,
or is expected within a reasonable time
to have, income and financial resources
sufficient for more than ordinary
needs, or (2) recovery would be against
equity and good conscience.

§ 212.8 Federal payments.
(a) The agreement made by the As-

sistant Secretary with an agency for
carrying out the purposes of the Act
shall provide for payment to such agen-
cy, either in advance or by way of re-
imbursement, of the cost of temporary
assistance provided pursuant to the
Act, and payment of the cost of other
expenditures necessarily and reason-
ably related to providing the same.
Such agreement shall include the cost
of other expenditures necessarily and
reasonably related to providing the
same. Such agreement shall include
the method for determining such costs,
as well as the methods and procedures
for determining the amounts of ad-
vances or reimbursement and for re-
mittance and adjustment thereof.

(b) To receive reimbursements,
States, or other agencies, shall request
and receive prior approval from the As-
sistant Secretary for administrative
expenses incurred in developing or pre-
paring to implement repatriation plans
for groups of eligible persons. Such re-
quests should include a description of
the activities to be undertaken, an es-
timate of the expenses and a rationale
for the expenditures. In reviewing re-
quests, the Assistant Secretary will
consider the necessity and reasonable-
ness of the costs. Prior approval is not
required for administrative expendi-
tures incurred by a State in imple-

menting approved repatriation plans as
a result of Federal notification that an
evacuation may be necessary.

[39 FR 26548, July 19, 1974, as amended at 60
FR 19864, Apr. 21, 1995]

§ 212.9 Disclosure of information.

(a) No disclosures of any information
of a personal and private nature with
respect to an individual obtained at
any time by any person, organization,
or institution in the course of dis-
charging the duties of the Secretary
under the Act shall be made except in-
sofar:

(1) As the individual or his legal
guardian, if any (or, if he is a minor,
his parent or legal guardian), shall con-
sent;

(2) As disclosure may be necessary to
carry out any functions of the Sec-
retary under the Act;

(3) As disclosure may be necessary to
carry out any functions of any agency
of the United States which are related
to the return of the individual from a
foreign country, or his entry into the
United States; or

(4) As expressly authorized by the As-
sistant Secretary.

(b) An agreement made with an agen-
cy for the provision of temporary as-
sistance pursuant to the Act shall pro-
vide that no disclosure will be made of
any information of a personal and pri-
vate nature received by such agency in
the course of discharging the duties
under such agreement except as is pro-
vided therein, or is otherwise specifi-
cally authorized by the Assistant Sec-
retary.

[39 FR 26548, July 19, 1974, as amended at 60
FR 19864, Apr. 21, 1995]

§ 212.10 Nondiscrimination.

(a) No eligible person shall, on the
ground of race, color, or national ori-
gin be excluded from participation, be
denied any benefits, or otherwise be
subjected to discrimination of any na-
ture or form in the provision of any
benefits under the Act.

(b) The prohibition in paragraph (a)
of this section precludes discrimina-
tion either in the selection of individ-
uals to receive the benefits, in the
scope of benefits, or in the manner of
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providing them. It extends to all facili-
ties and services provided by the Ad-
ministration or an agency to an indi-
vidual, and to the arrangements and
the procedures under this part relating
thereto, in connection with reception
and temporary assistance under the
Act.

[39 FR 26548, July 19, 1974, as amended at 60
FR 19864, Apr. 21, 1995]

PART 213—PRACTICE AND PROCE-
DURE FOR HEARINGS TO STATES
ON CONFORMITY OF PUBLIC AS-
SISTANCE PLANS TO FEDERAL RE-
QUIREMENTS

Subpart A—General

Sec.
213.1 Scope of rules.
213.2 Records to be public.
213.3 Use of gender and number.
213.4 Suspension of rules.
213.5 Filing and service of papers.

Subpart B—Preliminary Matters—Notice
and Parties

213.11 Notice of hearing or opportunity for
hearing.

213.12 Time of hearing.
213.13 Place.
213.14 Issues at hearing.
213.15 Request to participate in hearing.

Subpart C—Hearing Procedures

213.21 Who presides.
213.22 Authority of presiding officer.
213.23 Rights of parties.
213.23a Discovery.
213.24 Evidentiary purpose.
213.25 Evidence.
213.26 Exclusion from hearing for mis-

conduct.
213.27 Unsponsored written material.
213.28 Official transcript.
213.29 Record for decision.

Subpart D—Posthearing Procedures,
Decisions

213.31 Posthearing briefs.
213.32 Decisions following hearing.
213.33 Effective date of Administrator’s de-

cision.

AUTHORITY: Sec. 1102, 49 Stat. 647; 42 U.S.C.
1302.

SOURCE: 36 FR 1454, Jan. 29, 1971, unless
otherwise noted.

Subpart A—General

§ 213.1 Scope of rules.

(a) The rules of procedure in this part
govern the practice for hearings af-
forded by the Department to States
pursuant to § 201.4 or § 201.6 (a) or (b) of
this chapter, and the practice relating
to decisions upon such hearings. These
rules may also be applied to hearings
afforded by the Department to States
in other Federal-State programs for
which Federal administrative responsi-
bility has been delegated to the Serv-
ice.

(b) Nothing in this part is intended to
preclude or limit negotiations between
the Department and the State, whether
before, during, or after the hearing to
resolve the issues which are, or other-
wise would be, considered at the hear-
ing. Such negotiations and resolution
of issues are not part of the hearing,
and are not governed by the rules in
this part, except as expressly provided
herein.

§ 213.2 Records to be public.

All pleadings, correspondence, exhib-
its, transcripts of testimony, excep-
tions, briefs, decisions, and other docu-
ments filed in the docket in any pro-
ceeding may be inspected and copied in
the office of the FSA Hearing Clerk. In-
quiries may be made at the Central In-
formation Center, Department of
Health and Human Services, 330 Inde-
pendence Avenue SW., Washington, DC
20201.

[36 FR 1454, Jan. 29, 1971, as amended at 53
FR 36580, Sept. 21, 1988]

§ 213.3 Use of gender and number.

As used in this part, words importing
the singular number may extend and be
applied to several persons or things,
and vice versa. Words importing the
masculine gender may be applied to fe-
males or organizations.

§ 213.4 Suspension of rules.

Upon notice to all parties, the Ad-
ministrator or the presiding officer,
with respect to matters pending before
him and within his jurisdiction, may
modify or waive any rule in this part
upon determination that no party will
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be unduly prejudiced and the ends of
justice will thereby be served.

§ 213.5 Filing and service of papers.
(a) All papers in the proceedings shall

be filed with the FSA Hearing Clerk, in
an original and two copies. Originals
only of exhibits and transcripts of tes-
timony need be filed.

(b) All papers in the proceedings shall
be served on all parties by personal de-
livery or by mail. Service on the par-
ty’s designated attorney will be
deemed service upon the party.

[36 FR 1454, Jan. 29, 1971, as amended at 53
FR 36580, Sept. 21, 1988]

Subpart B—Preliminary Matters—
Notice and Parties

§ 213.11 Notice of hearing or oppor-
tunity for hearing.

Proceedings are commenced by mail-
ing a notice of hearing or opportunity
for hearing from the Administrator to
the State. The notice shall state the
time and place for the hearing, and the
issues which will be considered, and
shall be published in the FEDERAL REG-
ISTER.

§ 213.12 Time of hearing.
The hearing shall be scheduled not

less than 30 days nor more than 60 days
after the date notice of the hearing is
furnished to the State.

§ 213.13 Place.
The hearing shall be held in the city

in which the regional office of the De-
partment is located or in such other
place as is fixed by the Administrator
in light of the circumstances of the
case, with due regard for the conven-
ience and necessity of the parties or
their representatives.

§ 213.14 Issues at hearing.
(a) The Administrator may, prior to

a hearing under § 201.6 (a) or (b) of this
chapter, notify the State in writing of
additional issues which will be consid-
ered at the hearing, and such notice
shall be published in the FEDERAL REG-
ISTER. If such notice is furnished to the
State less than 20 days before the date
of the hearing, the State or any other
party, at its request, shall be granted a

postponement of the hearing to a date
20 days after such notice was furnished,
or such later date as may be agreed to
by the Administrator.

(b) If, as a result of negotiations be-
tween the Department and the State,
the submittal of a plan amendment, a
change in the State program, or other
actions by the State, any issue is re-
solved in whole or in part, but new or
modified issues are presented, as speci-
fied by the Administrator, the hearing
shall proceed on such new or modified
issues.

(c)(1) If at any time, whether prior
to, during, or after the hearing, the Ad-
ministrator finds that the State has
come into compliance with Federal re-
quirements on any issue, in whole or in
part, he shall remove such issue from
the proceedings in whole or in part, as
may be appropriate. If all issues are re-
moved, he shall terminate the hearing.

(2) Prior to the removal of any issue
from the hearing, in whole or in part,
the Administrator shall provide all
parties other than the Department and
the State (see § 213.15(b)) with the
statement of his intention, and the rea-
sons therefor, and a copy of the pro-
posed State plan provision on which
the State and he have settled, and the
parties shall have opportunity to sub-
mit in writing within 15 days, for the
Administrator’s consideration and for
the record, their views as to, or any in-
formation bearing upon, the merits of
the proposed plan provision and the
merits of the Administrator’s reasons
for removing the issue from the hear-
ing.

(d) The issues considered at the hear-
ing shall be limited to those issues of
which the State is notified as provided
in § 213.11 and paragraph (a) of this sec-
tion, and new or modified issues de-
scribed in paragraph (b) of this section,
and shall not include issues or parts of
issues removed from the proceedings
pursuant to paragraph (c) of this sec-
tion.

§ 213.15 Request to participate in hear-
ing.

(a) The Department and the State are
parties to the hearing without making
a specific request to participate.

(b)(1) Other individuals or groups
may be recognized as parties, if the
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issues to be considered at the hearing
have caused them injury and their in-
terest is within the zone of interests to
be protected by the governing Federal
statute.

(2) Any individual or group wishing
to participate as a party shall file a pe-
tition with the FSA Hearing Clerk
within 15 days after notice of the hear-
ing has been published in the FEDERAL
REGISTER, and shall serve a copy on
each party of record at that time, in
accordance with § 213.5(b). Such peti-
tion shall concisely state (i) peti-
tioner’s interest in the proceeding, (ii)
who will appear for petitioner, (iii) the
issues on which petitioner wishes to
participate, and (iv) whether petitioner
intends to present witnesses.

(3) Any party may, within 5 days of
receipt of such petition, file comments
thereon.

(4) The presiding officer shall
promptly determine whether each peti-
tioner has the requisite interest in the
proceedings and shall permit or deny
participation accordingly. Where peti-
tions to participate as parties are made
by individuals or groups with common
interests, the presiding officer may re-
quest all such petitioners to designate
a single representative, or he may rec-
ognize one or more of such petitioners
to represent all such petitioners. The
presiding officer shall give each peti-
tioner written notice of the decision on
his petition, and if the petition is de-
nied, he shall briefly state the grounds
for denial.

(c)(1) Any interested person or orga-
nization wishing to participate as ami-
cus curiae shall file a petition with the
FSA Hearing Clerk before the com-
mencement of the hearing. Such peti-
tion shall concisely state (i) the peti-
tioner’s interest in the hearing, (ii)
who will represent the petitioner, and
(iii) the issues on which petitioner in-
tends to present argument. The pre-
siding officer may grant the petition if
he finds that the petitioner has a le-
gitimate interest in the proceedings,
that such participation will not unduly
delay the outcome and may contribute
materially to the proper disposition of
the issues. An amicus curiae is not a
party but may participate as provided
in this paragraph.

(2) An amicus curiae may present a
brief oral statement at the hearing, at
the point in the proceedings specified
by the presiding officer. He may submit
a written statement of position to the
presiding officer prior to the beginning
of a hearing, and shall serve a copy on
each party. He may also submit a brief
or written statement at such time as
the parties submit briefs, and shall
serve a copy on each party.

[36 FR 1454, Jan. 29, 1971, as amended at 53
FR 36580, Sept. 21, 1988]

Subpart C—Hearing Procedures
§ 213.21 Who presides.

(a) The presiding officer at a hearing
shall be the Administrator or his des-
ignee.

(b) The designation of the presiding
officer shall be in writing. A copy of
the designation shall be served on all
parties.

[39 FR 40850, Nov. 21, 1974]

§ 213.22 Authority of presiding officer.
(a) The presiding officer shall have

the duty to conduct a fair hearing, to
avoid delay, maintain order, and make
a record of the proceedings. He shall
have all powers necessary to accom-
plish these ends, including, but not
limited to, the power to:

(1) Change the date, time, and place
of the hearing, upon due notice to the
parties. This includes the power to con-
tinue the hearing in whole or in part.
In hearings pursuant to section
1116(a)(2) of the Social Security Act
(see § 201.4 of this chapter), changes of
time are subject to the requirements of
the statute.

(2) Hold conferences to settle or sim-
plify the issues in a proceeding, or to
consider other matters that may aid in
the expeditious disposition of the pro-
ceeding.

(3) Regulate participation of parties
and amici curiae and require parties
and amici curiae to state their position
with respect to the various issues in
the proceeding.

(4) Administer oaths and affirma-
tions.

(5) Rule on motions and other proce-
dural items on matters pending before
him including issuance of protective
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orders or other relief to a party against
whom discovery is sought.

(6) Regulate the course of the hearing
and conduct of counsel therein.

(7) Examine witnesses.
(8) Receive, rule on, exclude or limit

evidence or discovery.
(9) Fix the time for filing motions,

petitions, briefs, or other items in mat-
ters pending before him.

(10) If the presiding officer is the Ad-
ministrator, make a final decision.

(11) If the presiding officer is a hear-
ing examiner, certify the entire record
including his recommended findings
and proposed decision to the Adminis-
trator.

(12) Take any action authorized by
the rules in this part or in conformance
with the provisions of 5 U.S.C. 551
through 559.

(b) The presiding officer does not
have authority to compel by subpoena
the production of witnesses, papers, or
other evidence.

(c) If the presiding officer is a hear-
ing examiner, his authority pertains to
the issues of compliance by a State
with Federal requirements which are
to be considered at the hearing, and
does not extend to the question of
whether, in case of any noncompliance,
Federal payments will not be made in
respect to the entire State plan or will
be limited to categories under or parts
of the State plan affected by such non-
compliance.

[40 FR 50272, Oct. 29, 1975]

§ 213.23 Rights of parties.
All parties may:
(a) Appear by counsel or other au-

thorized representative, in all hearing
proceedings.

(b) Participate in any prehearing
conference held by the presiding offi-
cer.

(c) Agree to stipulations as to facts
which will be made a part of the
record.

(d) Make opening statements at the
hearing.

(e) Present relevant evidence on the
issues at the hearing.

(f) Present witnesses who then must
be available for cross-examination by
all other parties.

(g) Present oral arguments at the
hearing.

(h) Submit written briefs, proposed
findings of fact, and proposed conclu-
sions of law, after the hearing.

§ 213.23a Discovery.
The Department and any party

named in the notice issued pursuant to
§ 213.11 shall have the right to conduct
discovery (including depositions)
against opposing parties. Rules 26–37 of
the Federal Rules of Civil Procedures
shall apply to such proceedings; there
will be no fixed rule on priority of dis-
covery. Upon written motion, the Pre-
siding Officer shall promptly rule upon
any objection to such discovery action
initiated pursuant to this section. The
Presiding Officer shall also have the
power to grant a protective order or re-
lief to any party against whom dis-
covery is sought and to restrict or con-
trol discovery so as to prevent undue
delay in the conduct of the hearing.
Upon the failure of any party to make
discovery, the Presiding Officer may,
in his discretion, issue any order and
impose any sanction (other than con-
tempt orders) authorized by Rule 37 of
the Federal Rules of Civil Procedure.

[40 FR 50272, Oct. 29, 1975]

§ 213.24 Evidentiary purpose.
The hearing is directed to receiving

factual evidence and expert opinion
testimony related to the issues in the
proceeding. Argument will not be re-
ceived in evidence; rather it should be
presented in statements, memoranda,
or briefs, as determined by the pre-
siding officer. Brief opening state-
ments, which shall be limited to state-
ment of the party’s position and what
he intends to prove, may be made at
hearings.

§ 213.25 Evidence.
(a) Testimony. Testimony shall be

given orally under oath or affirmation
by witnesses at the hearing. Witnesses
shall be available at the hearing for
cross-examination by all parties.

(b) Stipulations and exhibits. Two or
more parties may agree to stipulations
of fact. Such stipulations, or any ex-
hibit proposed by any party, shall be
exchanged at the prehearing con-
ference or otherwise prior to the hear-
ing if the presiding officer so requires.
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(c) Rules of evidence. Technical rules
of evidence shall not apply to hearings
conducted pursuant to this part, but
rules or principles designed to assure
production of the most credible evi-
dence available and to subject testi-
mony to test by cross-examination
shall be applied where reasonably nec-
essary by the presiding officer. A wit-
ness may be cross-examined on any
matter material to the proceeding
without regard to the scope of his di-
rect examination. The presiding officer
may exclude irrelevant, immaterial, or
unduly repetitious evidence. All docu-
ments and other evidence offered or
taken for the record shall be open to
examination by the parties and oppor-
tunity shall be given to refute facts
and arguments advanced on either side
of the issues.

§ 213.26 Exclusion from hearing for
misconduct.

Disrespectful, disorderly, or con-
tumacious language or contemptuous
conduct, refusal to comply with direc-
tions, or continued use of dilatory tac-
tics by any person at the hearing be-
fore a presiding officer shall constitute
grounds for immediate exclusion of
such person from the hearing by the
presiding officer.

§ 213.27 Unsponsored written material.
Letters expressing views or urging

action and other unsponsored written
material regarding matters in issue in
a hearing will be placed in the cor-
respondence section of the docket of
the proceeding. These data are not
deemed part of the evidence or record
in the hearing.

§ 213.28 Official transcript.
The Department will designate the

official reporter for all hearings. The
official transcripts of testimony taken,
together with any stipulations, exhib-
its, briefs, or memoranda of law filed
therewith shall be filed with the De-
partment. Transcripts of testimony in
hearings may be obtained from the of-
ficial reporter by the parties and the
public at rates not to exceed the max-
imum rates fixed by the contract be-
tween the Department and the re-
porter. Upon notice to all parties, the
presiding officer may authorize correc-

tions to the transcript which involve
matters of substance.

§ 213.29 Record for decision.
The transcript of testimony, exhib-

its, and all papers and requests filed in
the proceedings, except the correspond-
ence section of the docket, including
rulings and any recommended or initial
decision shall constitute the exclusive
record for decision.

Subpart D—Posthearing
Procedures, Decisions

§ 213.31 Posthearing briefs.
The presiding officer shall fix the

time for filing posthearings briefs,
which may contain proposed findings of
fact and conclusions of law, and, if per-
mitted, reply briefs.

§ 213.32 Decisions following hearing.
(a) If the Administrator is the pre-

siding officer, he shall, when the time
for submission of posthearing briefs
has expired, issue his decision within 60
days.

(b)(1) If a hearing examiner is the
presiding officer, he shall, when the
time for submission of posthearing
briefs has expired, certify the entire
record, including his recommended
findings and proposed decision, to the
Administrator. The Administrator
shall serve a copy of the recommended
findings and proposed decision upon all
parties, and amici, if any.

(2) Any party may, within 20 days,
file with the Administrator exceptions
to the recommended findings and pro-
posed decision and a supporting brief or
statement.

(3) The Administrator shall there-
upon review the recommended decision
and, within 60 days of its issuance,
issue his own decision.

(c) If the Administrator concludes
that a State plan does not comply with
Federal requirements, he shall also, in
the case of a hearing pursuant to
§ 201.6(a) of this chapter, specify wheth-
er further payments will not be made
to the State or whether, in the exercise
of his discretion, payments will be lim-
ited to categories under or parts of the
State plan not affected by such non-
compliance. The Administrator may
ask the parties for recommendations or
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briefs or may hold conferences of the
parties on this question.

(d) The decision of the Administrator
under this section shall be the final de-
cision of the Secretary and shall con-
stitute ‘‘final agency action’’ within
the meaning of 5 U.S.C. 704 and a ‘‘final
determination’’ within the meaning of
section 1116(a)(3) of the Act and § 201.7
of this chapter. The Administrator’s
decision shall be promptly served on
all parties, and amici, if any.

[36 FR 1454, Jan. 29, 1971, as amended at 36
FR 21520, Nov. 10, 1971]

§ 213.33 Effective date of Administra-
tor’s decision.

If, in the case of a hearing pursuant
to § 201.6(a) of this chapter, the Admin-
istrator concludes that a State plan
does not comply with Federal require-
ments, his decision that further pay-
ments will not be made to the State, or
payments will be limited to categories
under or parts of the State plan not af-
fected, shall specify the effective date
for the withholding of Federal funds.
The effective date shall not be earlier
than the date of the Administrator’s
decision and shall not be later than the
first day of the next calendar quarter.
The provisions of this section may not
be waived pursuant to § 213.4.

PART 225—TRAINING AND USE OF
SUBPROFESSIONALS AND VOL-
UNTEERS

Sec.
225.1 Definitions.
225.2 State plan requirements.
225.3 Federal financial participation.

AUTHORITY: Sec. 1102, 49 Stat. 647; 42 U.S.C.
1302.

§ 225.1 Definitions.

(a) The classification of subprofes-
sional staff as community service aides
refers to persons in a variety of posi-
tions in the planning, administration,
and delivery of health, social, and reha-
bilitation services in which the duties
of the position are composed of tasks
that are an integral part of the agen-
cy’s service responsibilities to people
and that can be performed by persons
with less than a college education, by

high school graduates, or by persons
with little or no formal education.

(b) Full-time or part-time employment
means that the person is employed by
the agency and his position is incor-
porated into the regular staffing pat-
tern of the agency. He is paid a regular
wage or salary in relation to the value
of services rendered and time spent on
the job.

(c) The term Volunteer describes a
person who contributes his personal
service to the community through the
agency’s human services program. He
is not a replacement or substitute for
paid staff but adds new dimensions to
agency services, and symbolizes the
community’s concern for the agency’s
clientele.

(d) Partially paid volunteers means
volunteers who are compensated for ex-
penses incurred in the giving of serv-
ices. Such payment does not reflect the
value of the services rendered, or the
amount of time given to the agency.

[34 FR 1319, Jan. 28, 1969]

§ 225.2 State plan requirements.
The State plan for financial assist-

ance programs under titles I, X, XIV,
or XVI (AABD) of the Social Security
Act for Guam, Puerto Rico and the Vir-
gin Islands or for child welfare services
under title IV–B of the Act must:

(a) Provide for the training and effec-
tive use of subprofessional staff as
community service aides through part-
time or full-time employment of per-
sons of low income and, where applica-
ble, of recipients and for that purpose
will provide for:

(1) Such methods of recruitment and
selection as will offer opportunity for
full-time or part-time employment of
persons of low income and little or no
formal education, including employ-
ment of young and middle aged adults,
older persons, and the physically and
mentally disabled, and in the case of a
State plan for financial assistance
under title I, X, XIV, or XVI (AABD),
of recipients: And will provide that
such subprofessional positions are sub-
ject to merit system requirements, ex-
cept where special exemption is ap-
proved on the basis of a State alter-
native plan for recruitment and selec-
tion among the disadvantaged of per-
sons who have the potential ability for
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training and job performance to help
assure achievement of program objec-
tives;

(2) An administrative staffing plan to
include the range of service personnel
of which subprofessional staff are an
integral part;

(3) A career service plan permitting
persons to enter employment at the
subprofessional level and, according to
their abilities, through work experi-
ence, pre-service and in-service train-
ing and educational leave with pay,
progress to positions of increasing re-
sponsibility and reward;

(4) An organized training program,
supervision, and supportive services for
subprofessional staff; and

(5) Annual progressive expansion of
the plan to assure utilization of in-
creasing numbers of subprofessional
staff as community service aides, until
an appropriate number and proportion
of subprofessional staff to professional
staff are achieved to make maximum
use of subprofessionals in program op-
eration.

(b) Provide for the use of nonpaid or
partially paid volunteers in providing
services and in assisting any advisory
committees established by the State
agency and for that purpose provide
for:

(1) A position in which rests responsi-
bility for the development, organiza-
tion, and administration of the volun-
teer program, and for coordination of
the program with related functions;

(2) Methods of recruitment and selec-
tion which will assure participation of
volunteers of all income levels in plan-
ning capacities and service provision;

(3) A program for organized training
and supervision of such volunteers;

(4) Meeting the costs incident to vol-
unteer service and assuring that no in-
dividual shall be deprived of the oppor-
tunity to serve because of the expenses
involved in such service; and

(5) Annual progressive expansion of
the numbers of volunteers utilized,
until the volunteer program is ade-
quate for the achievement of the agen-
cy’s service goals.

[34 FR 1320, Jan. 28, 1969, as amended at 41
FR 12015, Mar. 23, 1976; 42 FR 60566, Nov. 28,
1977; 45 FR 56686, Aug. 25, 1980; 51 FR 9204,
Mar. 18, 1986]

§ 225.3 Federal financial participation.
Under the State plan for financial as-

sistance programs under titles I, X,
XIV, XVI (AABD) or for child welfare
services under title IV–B of the Act,
Federal financial participation in ex-
penditures for the recruitment, selec-
tion, training, and employment and
other use of subprofessional staff and
volunteers is available at the rates and
under related conditions established
for training, services, and other admin-
istrative costs under the respective ti-
tles.

[51 FR 9204, Mar. 18, 1986]

PART 233—COVERAGE AND CON-
DITIONS OF ELIGIBILITY IN FI-
NANCIAL ASSISTANCE PRO-
GRAMS

Sec.
233.10 General provisions regarding cov-

erage and eligibility.
233.20 Need and amount of assistance.
233.21 Budgeting methods for OAA, AB,

APTD, and AABD.
233.22 Determining eligibility under pro-

spective budgeting.
233.23 When assistance shall be paid under

retrospective budgeting.
233.24 Retrospective budgeting; determining

eligibility and computing the assistance
payment in the initial one or two
months.

233.25 Retrospective budgeting; computing
the assistance payment after the initial
one or two months.

233.26 Retrospective budgeting; determining
eligibility after the initial one or two
months.

233.27 Supplemental payments under retro-
spective budgeting.

233.28 Monthly reporting.
233.29 How monthly reports are treated and

what notices are required.
233.31 Budgeting methods for AFDC.
233.32 Payment and budget months (AFDC).
233.33 Determining eligibility prospectively

for all payment months (AFDC).
233.34 Computing the assistance payment in

the initial one or two months (AFDC).
233.35 Computing the assistance payment

under retrospective budgeting after the
initial one or two months (AFDC).

233.36 Monthly reporting (AFDC).
233.37 How monthly reports are treated and

what notices are required (AFDC).
233.38 Waiver of monthly reporting and ret-

rospective budgeting requirements;
AFDC.

233.39 Age.
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233.40 Residence.
233.50 Citizenship and alienage.
233.51 Eligibility of sponsored aliens.
233.52 Overpayment to aliens.
233.53 Support and maintenance assistance

(including home energy assistance) in
AFDC.

233.60 Institutional status.
233.70 Blindness.
233.80 Disability.
233.90 Factors specific to AFDC.
233.100 Dependent children of unemployed

parents.
233.101 Dependent children of unemployed

parents.
233.106 Denial of AFDC benefits to strikers.
233.107 Restriction in payment to house-

holds headed by a minor parent.
233.110 Foster care maintenance and adop-

tion assistance.
233.145 Expiration of medical assistance

programs under titles I, IV–A, X, XIV
and XVI of the Social Security Act.

AUTHORITY: 42 U.S.C. 301, 602, 602 (note),
606, 607, 1202, 1302, 1352, and 1382 (note).

§ 233.10 General provisions regarding
coverage and eligibility.

(a) State plan requirements. A State
plan under title I, IV—A, X, XIV, or
XVI, of the Social Security Act must:

(1) Specify the groups of individuals,
based on reasonable classifications,
that will be included in the program,
and all the conditions of eligibility
that must be met by the individuals in
the groups. The groups selected for in-
clusion in the plan and the eligibility
conditions imposed must not exclude
individuals or groups on an arbitrary
or unreasonable basis, and must not re-
sult in inequitable treatment of indi-
viduals or groups in the light of the
provisions and purposes of the public
assistance titles of the Social Security
Act. Under this requirement:

(i) A State shall impose each condi-
tion of eligibility required by the So-
cial Security Act; and

(ii) A State may:
(A) Provide more limited public as-

sistance coverage than that provided
by the Act only where the Social Secu-
rity Act or its legislative history au-
thorizes more limited coverage;

(B) Impose conditions upon appli-
cants for and recipients of public as-
sistance which, if not satisfied, result
in the denial or termination of public
assistance, if such conditions assist the
State in the efficient administration of
its public assistance programs, or fur-

ther an independent State welfare pol-
icy, and are not inconsistent with the
provisions and purposes of the Social
Security Act.

(iii) There must be clarity as to what
groups are included in the plan, and
which are within, and which are out-
side, the scope of Federal financial par-
ticipation.

(iv) Eligibility conditions must be
applied on a consistent and equitable
basis throughout the State.

(v) A plan under title XVI must have
the same eligibility conditions and
other requirements for the aged, blind,
and disabled, except as otherwise spe-
cifically required or permitted by the
Act.

(vi) Eligibility conditions or agency
procedures or methods must not pre-
clude the opportunity for an individual
to apply and obtain a determination of
eligibility or ineligibility.

(vii) Methods of determining eligi-
bility must be consistent with the ob-
jective of assisting all eligible persons
to qualify.

(2) Provide that the State agency will
establish methods for identifying the
expenditures for assistance for any
groups included in the plan for whom
Federal financial participation in as-
sistance may not be claimed.

(3) In addition, a State plan under
title IV–A, X, XIV, or XVI of the Act,
must: Provided that no aid or assist-
ance will be provided under the plan to
an individual with respect to a period
for which he is receiving aid or assist-
ance under a State plan approved under
any other of such titles or under title I
of the Act.

(b) Federal financial participation. (1)
The provisions which govern Federal fi-
nancial participation in assistance pay-
ments are set forth in the Social Secu-
rity Act, throughout this chapter, and
in other policy issuances of the Sec-
retary. Where indicated, State plan
provisions are prerequisite to Federal
financial participation with respect to
the applicable group and payments.
State plan provisions on need, the
amount of assistance, and eligibility
determine the limits of Federal finan-
cial participation. Federal financial
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participation is excluded from assist-
ance payments in which the State re-
fuses to participate because of the fail-
ure of a local authority to apply such
State plan provisions.

(2) The following is a summary state-
ment regarding the groups for whom
Federal financial participation is avail-
able. (More detailed information is
given elsewhere.)

(i) OAA—for needy individuals under
the plan who are 65 years of age or
older.

(ii) AFDC—for:
(a) Needy children under the plan

who are:
(1) Under the age of 18, or age 18 if a

full-time student in a secondary
school, or in the equivalent level of vo-
cational or technical training, and rea-
sonably expected to complete the pro-
gram before reaching age 19;

(2) Deprived of parental support or
care by reason of the death, continued
absence from the home, or physical or
mental incapacity of a parent, or un-
employment of a principal earner, and

(3) Living in the home of a parent or
of certain relatives specified in the
Act.

(b) The parent(s) of a dependent
child, a caretaker relative (other than
a parent) of a dependent child, and, in
certain situations, a parent’s spouse.

(iii) AB—for needy individual’s under
the plan who are blind.

(iv) APTD—for needy individuals
under the plan who are 18 years of age
or older and permanently and totally
disabled.

(v) AABD—for needy individuals
under the plan who are aged, blind, or
18 years of age or older and perma-
nently and totally disabled.

(3) Federal financial participation is
available in assistance payments made
for the entire month in accordance
with the State plan if the individual
was eligible for a portion of the month,
provided that the individual was eligi-
ble on the date that the payment was
made; except that where it has been de-
termined that the State agency had
previously denied assistance to which
the individual was entitled, Federal fi-
nancial participation will be provided
in any corrective payment regardless
of whether the individual is eligible on

the date that the corrective payment is
made.

(4) Federal financial participation is
available in assistance payments which
are continued in accordance with the
State plan, for a temporary period dur-
ing which the effects of an eligibility
condition are being overcome, e.g.,
blindness in AB, disability in APTD,
physical or mental incapacity, contin-
ued absence of a parent, or unemploy-
ment of a principal earner in AFDC.

(5) Where changed circumstances or a
hearing decision makes the individual
ineligible for any assistance, or eligible
for a smaller amount of assistance
than was actually paid, Federal finan-
cial participation is available in excess
payments to such individuals, for not
more than one month following the
month in which the circumstances
changed or the hearing decision was
rendered. Federal financial participa-
tion is available where assistance is re-
quired to be continued unadjusted be-
cause a hearing has been requested.

[36 FR 3866, Feb. 27, 1971, as amended at 38
FR 8744, Apr. 6, 1973; 39 FR 26912, July 24,
1974; 40 FR 32958, Aug. 5, 1975; 47 FR 5674, Feb.
5, 1982; 47 FR 47828, Oct. 28, 1982; 51 FR 9204,
Mar. 18, 1986; 57 FR 30158, July 8, 1992]

§ 233.20 Need and amount of assist-
ance.

(a) Requirements for State Plans. A
State Plan for OAA, AFDC, AB, APTD
or AABD must, as specified below:

(1) General. (i) Provide that the deter-
mination of need and amount of assist-
ance for all applicants and recipients
will be made on an objective and equi-
table basis and all types of income will
be taken into consideration in the
same way except where otherwise spe-
cifically authorized by Federal statute
and

(ii) Provide that the needs, income,
and resources of individuals receiving
SSI benefits under title XVI, individ-
uals with respect to whom Federal fos-
ter care payments are made, individ-
uals with respect to whom State or
local foster care payments are made,
individuals with respect to whom Fed-
eral adoption assistance payments are
made, or individuals with respect to
whom State or local adoption assist-
ance payments are made, for the period
for which such benefits or payments
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are received, shall not be included in
determining the need and the amount
of the assistance payment of an AFDC
assistance unit; except that the needs,
income, and resources of an individual
with respect to whom Federal adoption
assistance payments are made, or indi-
viduals with respect to whom State or
local adoption assistance payments are
made are included in determining the
need and the amount of the assistance
payment for an AFDC assistance unit
of which the individual would other-
wise be regarded as a member where
the amount of the assistance payment
that the unit would receive would not
be reduced by including the needs, in-
come, and resources of such individual.
Under this requirement, ‘‘individuals
receiving SSI benefits under title XVI’’
include individuals receiving manda-
tory or optional State supplementary
payments under section 1616(a) of the
Social Security Act or under section
212 of Public Law 93–66, and ‘‘individ-
uals with respect to whom Federal fos-
ter care payments are made’’ means a
child with respect to whom Federal fos-
ter care maintenance payments under
section 472(b) and defined in section
475(4)(A) of title IV–E of the Social Se-
curity Act are made, and a child whose
costs in a foster family home or child
care institution are covered by the
Federal foster care maintenance pay-
ments made with respect to his or her
minor parent under sections 472(h) and
475(4)(B) of title IV–E. ‘‘Individuals
with respect to whom Federal adoption
assistance payments are made’’ means
a child who receives payments made
under an approved title IV–E plan
based on an adoption assistance agree-
ment between the State and the adop-
tive parents of a child with special
needs, pursuant to sections 473 and
475(3) of the Social Security Act.

(iii) For AFDC, when an individual
who is required to be included in the
assistance unit pursuant to
§ 206.10(a)(1)(vii) is also required to be
included in another assistance unit,
those assistance units must be consoli-
dated, and treated as one assistance
unit for purposes of determining eligi-
bility and the amount of payment.

(iv) For AFDC, when a State learns
of an individual who is required to be
included in the assistance unit after

the date he or she is required to be in-
cluded in the unit, the State must re-
determine the assistance unit’s eligi-
bility and payment amount, including
the need, income, and resources of the
individual. This redetermination must
be retroactive to the date that the in-
dividual was required to be in the as-
sistance unit either through birth/
adoption or by becoming a member of
the household. Any resulting overpay-
ment must be recovered or corrective
payment made pursuant to
§ 233.20(a)(13).

(v) In determining need and the
amount of payment for AFDC, all in-
come and resources of an individual re-
quired to be in the assistance unit, but
subject to sanction under § 250.34 or be-
cause of an intentional program viola-
tion under the optional fraud control
program implementing section 416 of
the Social Security Act, are considered
available to the assistance unit to the
same extent that they would be if the
person were not subject to a sanction.
However, the needs of the sanctioned
individual(s) are not considered. In ac-
cord with § 250.34(c), if a parent in an
AFDC–UP case is sanctioned pursuant
to § 233.100(a)(5), the needs of the second
parent are not taken into account in
determining the family’s need for as-
sistance and the amount of the assist-
ance payment unless the second parent
is participating in the JOBS program.
An individual required to be in an as-
sistance unit pursuant to
§ 206.10(a)(1)(vii) but who fails to co-
operate in meeting a condition of his or
her eligibility for assistance is a sanc-
tioned individual whose needs, income,
and resources are treated in the man-
ner described above.

(2) Standards of assistance. (i) Specify
a statewide standard, expressed in
money amounts, to be used in deter-
mining (a) the need of applicants and
recipients and (b) the amount of the as-
sistance payment.

(ii) In the AFDC plan, provide that
by July 1, 1969, the State’s standard of
assistance for the AFDC program will
have been adjusted to reflect fully
changes in living costs since such
standards were established, and any
maximums that the State imposes on
the amount of aid paid to families will
have been proportionately adjusted. In
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such adjustment a consolidation of the
standard (i.e., combining of items) may
not result in a reduction in the content
of the standard. In the event the State
is not able to meet need in full under
the adjusted standard, the State may
make ratable reductions in accordance
with paragraph (a)(3)(viii) of this sec-
tion. Nevertheless, if a State maintains
a system of dollar maximums these
maximums must be proportionately ad-
justed in relation to the updated stand-
ards.

(iii) Provide that the standard will be
uniformly applied throughout the
State except as provided under § 239.54.

(iv) Include the method used in deter-
mining need and the amount of the as-
sistance payment. For AFDC, the
method must provide for rounding
down to the next lower whole dollar
when the result of determining the
standard of need or the payment
amount is not a whole dollar. Prora-
tion under § 206.10(a)(6)(i)(D) to deter-
mine the amount of payment for the
month of application must occur before
rounding to determine the payment
amount for that month.

(v) If the State IV–A agency includes
special need items in its standard:

(A) Describe those that will be recog-
nized and the circumstances under
which they will be included, and

(B) Provide that they will be consid-
ered for all applicants and recipients
requiring them; except that:

(1) Under AFDC, work expenses and
child care (or care of incapacitated
adults living in the same home and re-
ceiving AFDC) resulting from employ-
ment or participation in either a CWEP
or an employment search program can-
not be special needs, and

(2) In a State which has a JOBS pro-
gram under part 250, child care, trans-
portation, work-related expenses, other
work-related supportive services, and
the costs of education (including tui-
tion, books, and fees) resulting from
participation in JOBS (including par-
ticipation pursuant to §§ 250.46, 250.47,
and 250.48) or any other education or
training activity cannot be special
needs.

(vi) If the State chooses to establish
the need of the individual on a basis
that recognizes, as essential to his
well-being, the presence in the home of

other needy individuals, (A) specify the
persons whose needs will be included in
the individual’s need, and (B) provide
that the decision as to whether any in-
dividual will be recognized as essential
to the recipient’s well-being shall rest
with the recipient.

(vii) [Reserved]
(viii) Provide that the money amount

of any need item included in the stand-
ard will not be prorated or otherwise
reduced solely because of the presence
in the household of a non-legally re-
sponsible individual; and the agency
will not assume any contribution from
such individual for the support of the
assistance unit except as provided in
paragraphs (a)(3)(xiv) and (a)(5) of this
section and § 233.51 of this part.

(ix) For AFDC, provide that a State
shall consider utility payments made
in lieu of any direct rental payment to
a landlord or public housing agency to
be shelter costs for applicants or re-
cipients living in housing assisted
under the U.S. Housing Act of 1937, as
amended, and section 236 of the Na-
tional Housing Act. The amount con-
sidered as a shelter payment shall not
exceed the total amount the applicant
or recipient is expected to contribute
for the cost of housing as determined
by HUD. Utility payments means only
those payments made directly to a
utility company or supplier which are
for gas, electricity, water, heating fuel,
sewerage systems, and trash and gar-
bage collection. Utility payments are
made ‘‘in lieu of any direct rental pay-
ment to a landlord or public housing
agency’’ when, and only when, the
AFDC family pays its entire required
contribution at HUD’s direction to one
or more utility companies and does not
make any direct payment to the land-
lord or the public housing agency.
Housing covered by ‘‘the U.S. Housing
Act of 1937, as amended, and section 236
of the National Housing Act’’ means
Department of Housing and Urban De-
velopment assisted housing which in-
cludes Indian and public housing, sec-
tion 8 new and existing rental housing,
and section 236 rental housing.

(3) Income and resources. (i)(A) OAA,
AB, APTD, AABD, Specify the amount
and types of real and personal prop-
erty, including liquid assets, that may
be reserved, i.e., retained to meet the
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current and future needs while assist-
ance is received on a continuing basis.
In addition to the home, personal ef-
fects, automobile and income pro-
ducing property allowed by the agency,
the amount of real and personal prop-
erty, including liquid assets, that can
be reserved for each individual recipi-
ent shall not be in excess of two thou-
sand dollars. Policies may allow rea-
sonable proportions of income from
businesses or farms to be used to in-
crease capital assets, so that income
may be increased; and (B) in AFDC—
The amount of real and personal prop-
erty that can be reserved for each as-
sistance unit shall not be in excess of
one thousand dollars equity value (or
such lesser amount as the State speci-
fies in its State plan) excluding only:

(1) The home which is the usual resi-
dence of the assistance unit;

(2) One automobile, up to $1,500 of eq-
uity value or such lower limit as the
State may specify in the State plan;
(any excess equity value must be ap-
plied towards the general resource
limit specified in the State plan);

(3) One burial plot (as defined in the
State plan) for each member of the as-
sistance unit;

(4) Bona fide funeral agreements (as
defined and within limits specified in
the State plan) up to a total of $1,500 in
equity value or such lower limit as the
State may specify in the State plan for
each member of the assistance unit
(any excess equity value must be ap-
plied towards the general resource
limit specified in the State plan). This
provision addresses only formal agree-
ments for funeral and burial expenses
such as burial contracts, burial trusts
or other funeral arrangements (gen-
erally with licensed funeral directors)
and does not apply to other assets (e.g.,
passbook bank accounts, simple set-
aside of savings, and cash surrender
value of life insurance policies);

(5) Real property for a period of six
consecutive months (or, at the option
of the State, nine consecutive months)
which the family is making a good
faith effort (as defined in the State
plan) to sell, subject to the following
provisions. The family must sign an
agreement to dispose of the property
and to repay the amount of aid re-
ceived during such period that would

not have been paid had the property
been sold at the beginning of such pe-
riod, but not to exceed the amount of
the net proceeds of the sale. The family
has five working days from the date it
realizes cash from the sale of the ex-
cess real property to repay the over-
payment; failure to make repayment
within this period results in the cash
being considered to be an available re-
source. If the family becomes ineligible
for AFDC for any other reason during
the conditional payment period while
making a good faith effort to sell the
property, or fails to sell the property
by the end of the period despite such a
good faith effort, then the amount of
the overpayment attributable to the
real property will not be determined
and recovery will not be begun until
the property is, in fact, sold. However,
if the property was intentionally sold
at less than fair market value so that
a good faith effort to sell it was not
made, or if it is otherwise determined
that a good faith effort to sell the prop-
erty is not being made, the overpay-
ment amount shall be computed using
the fair market value determined at
the beginning of the period. For appli-
cants, the conditional payment period
begins with the first payment month
for which all otherwise applicable eligi-
bility conditions are met and payment
is authorized. For recipients who ac-
quire property while receiving assist-
ance, the period begins with the pay-
ment month in which the recipient re-
ceives the property; and

(6) At State option, basic mainte-
nance items essential to day-to-day
living such as clothes, furniture and
other similarly essential items of lim-
ited value.

(ii) Provide that in determining need
and the amount of the assistance pay-
ment, after all policies governing the
reserves and allowances and disregard
or setting aside of income and re-
sources referred to in this section have
been uniformly applied:

(A) In determining need, all remain-
ing income and resources shall be con-
sidered in relation to the State’s need
standard;

(B) In determining financial eligi-
bility and the amount of the assistance
payment all remaining income (except
unemployment compensation received
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by an unemployed principal earner)
and, except for AFDC, all resources
may be considered in relation to either
the State’s need standard or the
State’s payment standard. Unemploy-
ment compensation received by an un-
employed principal earner shall be con-
sidered only by subtracting it from the
amount of the assistance payment
after the payment has been determined
under the State’s payment method;

(C) States may have policies which
provide for allocating an individual’s
income for his or her own support if
the individual is not applying for or re-
ceiving assistance; for the support of
other individuals living in the same
household but not receiving assistance;
and for the support of other individuals
living in another household. Such
other individuals are those who are or
could be claimed by the individual as
dependents for determining Federal
personal income tax liability, or those
he or she is legally obligated to sup-
port. No income may be allocated to
meet the needs of an individual who
has been sanctioned under §§ 224.51,
232.11(a)(2), 232.12(d), 238.22 or 240.22 or
who is required to be included in the
assistance unit and has failed to co-
operate. The amount allocated for the
individual and the other individuals
who are living in the home must not
exceed the State’s need standard
amount for a family group of the same
composition. The amount allocated for
individuals not living in the home
must not exceed the amount actually
paid.

(D) Income after application of dis-
regards, except as provided in para-
graph (a)(3)(xiii) of this section, and re-
sources available for current use shall
be considered. To the extent not incon-
sistent with any other provision of this
chapter, income and resources are con-
sidered available both when actually
available and when the applicant or re-
cipient has a legal interest in a liq-
uidated sum and has the legal ability
to make such sum available for support
and maintenance.

(E) For AFDC, income tax refunds,
but such payments shall be considered
as resources; and

(F) When the AFDC assistance unit’s
income, after applying applicable dis-
regards, exceeds the State need stand-

ard for the family because of receipt of
nonrecurring earned or unearned lump
sum income (including for AFDC, title
II and other retroactive monthly bene-
fits, and payments in the nature of a
windfall, e.g., inheritances or lottery
winnings, personal injury and worker
compensation awards, to the extent it
is not earmarked and used for the pur-
pose for which it is paid, i.e., monies
for back medical bills resulting from
accidents or injury, funeral and burial
costs, replacement or repair of re-
sources, etc.), the family will be ineli-
gible for aid for the full number of
months derived by dividing the sum of
the lump sum income and other income
by the monthly need standard for a
family of that size. Any income re-
maining from this calculation is in-
come in the first month following the
period of ineligibility. The period of in-
eligibility shall begin with the month
of receipt of the nonrecurring income
or, at State option, as late as the cor-
responding payment month. For pur-
poses of applying the lump sum provi-
sion, family includes all persons whose
needs are taken into account in deter-
mining eligibility and the amount of
the assistance payment, and includes
solely for determining the income and
resources of a family an individual who
must be in a family pursuant to
§ 206.10(a)(1)(vii) but who does not meet
a condition of his or her eligibility due
to a failure to cooperate or is required
by law to have his or her needs ex-
cluded from an assistance unit’s AFDC
grant calculation due to the failure to
perform some action. A State may
shorten the remaining period of ineligi-
bility when: the standard of need in-
creases and the amount the family
would have received also changes (e.g.,
situations involving additions to the
family unit during the period of ineli-
gibility of persons who are otherwise
eligible for assistance); the lump sum
income or a portion thereof becomes
unavailable to the family for a reason
beyond the control of the family; or
the family incurs and pays for medical
expenses. If the State chooses to short-
en the period of ineligibility, the State
plan shall:

(1) Identify which of the above situa-
tions are included;
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(2) In the case of situations involving
an increase in the need standard and
changes in the amount that should
have been paid to the family, specify
the types of circumstances which will
be included;

(3) In the case of situations involving
the unavailability of the lump sum in-
come, include a definition of unavail-
ability, and specify what reasons will
be considered beyond the control of the
family; and

(4) In the case of situations involving
the payment of medical expenses,
specify the types of medical expenses
the State will allow to be offset against
the lump sum income.

For purposes of this paragraph (a)(3):
Automobile means a passenger car or
other motor vehicle used to provide
transportation of persons or goods. (In
AFDC, in appropriate geographic areas,
one alternate primary mode of trans-
portation may be substituted for the
automobile); Equity value means fair
market value minus encumbrances
(legal debts); Fair market value means
the price an item of a particular make,
model, size, material or condition will
sell for on the open market in the geo-
graphic area involved (If a motor vehi-
cle is especially equipped with appa-
ratus for the handicapped, the appa-
ratus shall not increase the value of
the vehicle); Liquid assets are those
properties in the form of cash or other
financial instruments which are con-
vertible to cash and include savings ac-
counts, checking accounts, stocks,
bonds, mutual fund shares, promissory
notes, mortgages, cash value of insur-
ance policies, and similar properties;
Need standard means the money value
assigned by the State to the basic and
special needs it recognizes as essential
for applicants and recipients; Payment
standard means the amount from
which non-exempt income is sub-
tracted.

(iii) States may prorate income re-
ceived by individuals employed on a
contractual basis over the period of the
contract or may prorate intermittent
income received quarterly, semiannu-
ally, or yearly over the period covered
by the income. In OAA, AB, APTD and
AABD, they may use the prorated
amount to determine need under
§ 233.23 and the amount of the assist-

ance payment under §§ 233.24 and 233.25.
In AFDC, they may use the prorated
amount to determine need under
§ 233.33 and the amount of the assist-
ance payment under §§ 233.34 and 233.35.

(iv) Provide that in determining the
availability of income and resources,
the following will not be included as in-
come:

(A) Except for AFDC, income equal
to expenses reasonably attributable to
the earning of income (including earn-
ings from public service employment);

(B) Grants, such as scholarships, ob-
tained and used under conditions that
preclude their use for current living
costs;

(C) Home produce of an applicant or
recipient, utilized by him and his
household for their own consumption;

(D) For AFDC, any amounts paid by
a State IV-A agency from State-only
funds to meet needs of children receiv-
ing AFDC, if the payments are made
under a statutorily-established State
program which has been continuously
in effect since before January 1, 1979;

(E) For AFDC, income tax refunds,
but such payments shall be considered
as resources; and

(F) At State option, small non-
recurring gifts, such as those for
Christmas, birthdays and graduations,
not to exceed $30 per recipient in any
quarter; and

(G) For AFDC, the amount paid to
the family by the IV-A agency under
§ 232.20(d) or, in a State that treats di-
rect support payments as income under
§ 233.20(a)(3)(v)(B), the first $50 received
by the assistance unit which represents
a current monthly support obligation
or a voluntary support payment. In no
case shall the total amount disregarded
exceed $50 per month per assistance
unit.

(v) Provide that agency policies will
assure that:

(A) In determining eligibility for an
assistance payment, support payments
assigned under § 232.11 of this chapter
will be treated in accordance with
§ 232.20 and § 232.21 of this chapter; and

(B) In determining the amount of an
assistance payment, assigned support
payments retained in violation of
§ 232.12(b)(4) of this chapter, will be
counted as income to meet need unless
the approved IV–A State plan provides
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that such support payments are subject
to IV–D recovery under §§ 302.31(a)(3)
and 303.80 of this title or unless such
payments are sufficient to render the
family ineligible as provided at § 232.20
of this chapter.

(vi)(A) In family groups living to-
gether, income of the spouse is consid-
ered available for his spouse and in-
come of a parent is considered avail-
able for children under 21, except as
provided in paragraphs (a)(3)(xiv) and
(a)(3)(xviii) of this section for AFDC. If
an individual is a spouse or parent who
is a recipient of SSI benefits under
title XVI, an individual with respect to
whom Federal foster care payments are
made, an individual with respect to
whom State or local foster care pay-
ments are made, an individual with re-
spect to whom Federal adoption assist-
ance payments are made, or an indi-
vidual with respect to whom State or
local adoption assistance payments are
made, then, for the period for which
such benefits or payments are received,
his or her income and resources shall
not be counted as income and resources
available to the AFDC unit except that
a child receiving adoption assistance
payments will not be excluded if such
exclusion would cause the AFDC bene-
fits of the assistance unit of which the
child would otherwise be considered a
member to be reduced. For purposes of
this exception, ‘‘a recipient of SSI ben-
efits under title XVI’’ includes a spouse
or parent receiving mandatory or op-
tional State supplementary payments
under section 1616(a) of the Social Se-
curity Act or under section 212 of Pub-
lic Law 93–66 and an ‘‘individual with
respect to whom Federal foster care
payments are made’’ means a child
with respect to whom Federal foster
care maintenance payments are made
under section 472(b) and defined in sec-
tion 475(4)(A) of the Act, and a child
whose costs in a foster family home or
child-care institution are covered by
the foster care maintenance payments
made with respect to his or her minor
parent under sections 472(h) and
475(4)(B) of the Act. ‘‘Individuals with
respect to whom Federal adoption as-
sistance payments are made’’ means a
child who receives payments made
under an approved title IV–E plan
based on an adoption assistance agree-

ment between the State and the adop-
tive parents of a child with special
needs, pursuant to sections 473 and
475(3) of the Social Security Act.

(B) Income of an alien parent, who is
disqualified pursuant to § 233.50(c) is
considered available to the otherwise
eligible child by applying the step-
parent deeming formula at 45 CFR
233.20(a)(3)(xiv).

(vii) If the State agency establishes
policy under which assistance from
other agencies and organizations will
not be deducted in determining the
amount of assistance to be paid, pro-
vide that no duplication shall exist be-
tween such other assistance and that
provided by the public assistance agen-
cy. In such complementary program re-
lationships, nonduplication shall be as-
sured by provision that such aid will be
considered in relation to: (a) The dif-
ferent purpose for which the other
agency grants aid such as vocational
rehabilitation; (b) the provision of
goods and services that are not in-
cluded in the statewide standard of the
public assistance agency, e.g., a private
agency might provide money for spe-
cial training for a child or for medical
care when the public assistance agency
does not carry this responsibility; or
housing and urban development pay-
ments might be provided to cover mov-
ing expenses that are not included in
the assistance standard; or (c) the fact
that public assistance funds are insuffi-
cient to meet the total amount of
money determined to be needed in ac-
cordance with the statewide standard.
In such instances, grants by other
agencies in an amount sufficient to
make it possible for the individual to
have the amount of money determined
to be needed, in accordance with the
public assistance agency standard, will
not constitute duplication.

(viii) Provide that: (A) Payment will
be based on the determination of the
amount of assistance needed; (B) if full
individual payments are precluded by
maximums or insufficient funds, ad-
justments will be made by methods ap-
plied uniformly statewide; (C) in the
case of AFDC no payment of aid shall
be made to an assistance unit in any
month in which the amount of aid
prior to any adjustments is determined
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to be less than $10; and (D) an indi-
vidual who is denied aid because of the
limitation specified in (C) of this sec-
tion, or because the payment amount
is determined to be zero as a result of
rounding the payment amount as re-
quired by § 233.20(a)(2)(iv), shall be
deemed a recipient of aid for all other
purposes except participation in the
Community Work Experience Program.

(ix) Provide that the agency will es-
tablish and carry out policies with ref-
erence to applicants’ and recipients’
potential sources of income that can be
developed to a state of availability.

(x) Provide that the income and re-
sources of individuals receiving SSI
benefits under title XVI, individuals
with respect to whom Federal foster
care payments are made, individuals
with respect to whom State or local
foster care payments are made, indi-
viduals with respect to whom Federal
adoption assistance payments are
made, or individuals with respect to
whom State or local adoption assist-
ance payments are made, for the period
for which such benefits or payments
are received, shall not be counted as in-
come and resources of an assistance
unit applying for or receiving assist-
ance under title IV–A; except that a
child receiving adoption assistance
payments will not be excluded if such
exclusion would cause the AFDC bene-
fits of the assistance unit of which the
child would otherwise be considered a
member to be reduced. Under this re-
quirement, ‘‘individuals receiving SSI
benefits under title XVI’’ include indi-
viduals receiving mandatory or op-
tional State supplementary payments
under section 1616(a) of the Social Se-
curity Act or under section 212 of Pub-
lic Law 93–66 and, ‘‘individuals with re-
spect to whom Federal foster care pay-
ments are made’’ means a child with
respect to whom Federal foster care
maintenance payments are made under
section 472(b) and defined in section
475(4)(A) of the Act, and a child whose
costs in a foster family home or child-
care institution are covered by foster
care maintenance payments made with
respect to his or her minor parent
under sections 472(h) and 475(4)(B) of
the Act. ‘‘Individuals with respect to
whom Federal adoption assistance pay-
ments are made’’ means a child who re-

ceives payments made under an ap-
proved title IV–E plan based on an
adoption assistance agreement between
the State and the adoptive parents of a
child with special needs, pursuant to
sections 473 and 475(3) of the Social Se-
curity Act.

(xi) In the case of AFDC if the State
chooses to count the value of the food
stamp coupons as income, provide that
the State plan shall:

(A) Identify the amount for food in-
cluded in its need and payment stand-
ards for an assistance unit of the same
size and composition. (States which
have a flat grant system must estimate
the amount based on historical data or
some other justifiable procedure.); and

(B) Specify the amount of such food
stamp coupons that it will count as in-
come. Under this requirement, the
amount of food stamp coupons which a
State may count as income may not
exceed the amount for food established
in its payment standard for an assist-
ance unit of the same size and composi-
tion.

(xii) In the case of AFDC if the State
chooses to count the value of the gov-
ernmental rent or housing subsidies as
income, provide that the State plan
shall:

(A) Identify the amount for shelter
included in its need and payment
standards for an assistance unit of the
same size and composition. (States
which have a flat grant system must
estimate this amount based on histor-
ical data or some other justifiable pro-
cedure.); and

(B) Specify the amount of such hous-
ing assistance that it will count as in-
come. Under this requirement, the
amount of such rent or housing sub-
sidies which a State may count as in-
come may not exceed the amount for
shelter established in its payment
standard for assistance unit of the
same size and composition.

(xiii) Under the AFDC plan, provide
that no assistance unit is eligible for
aid in any month in which the unit’s
income (other than the assistance pay-
ment) exceeds 185 percent of the
State’s need standard (including spe-
cial needs) for a family of the same
composition (including special needs),
without application of the disregards
in paragraph (a)(11)(i) (except to the
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extent provided for under paragraph
(a)(3)(xix)), paragraph (a)(11)(ii) and
paragraph (a)(11)(viii) of this section.

(xiv) For AFDC, in States that do not
have laws of general applicability hold-
ing the stepparent legally responsible
to the same extent as the natural or
adoptive parent, the State agency shall
count as income to the assistance unit
the income of the stepparent (i.e., one
who is married, under State law, to the
child’s parent) of an AFDC child who is
living in the household with the child
after applying the following disregards
(exception: if the stepparent is in-
cluded in the assistance unit, the dis-
regard under paragraph (a)(11) (i) and
(ii) of this section apply instead:

(A) The first $90 of the gross earned
income of the stepparent;

(B) An additional amount for the sup-
port of the stepparent and any other
individuals who are living in the home,
but whose needs are not taken into ac-
count in making the AFDC eligibility
determinations except for sanctioned
individuals or individuals who are re-
quired to be included in the assistance
unit but have failed to cooperate and
are or could be claimed by the step-
parent as dependents for purposes of
determining his or her Federal per-
sonal income tax liability. This dis-
regarded amount shall equal the
State’s need standard amount for a
family group of the same composition
as the stepparent and those other indi-
viduals described in the preceding sen-
tence;

(C) Amounts actually paid by the
stepparent to individuals not living in
the home but who are or could be
claimed by him or her as dependents
for purposes of determining his or her
Federal personal income tax liability;
and

(D) Payments by such stepparent of
alimony or child support with respect
to individuals not living in the house-
hold.

(xv) For AFDC, provide for the con-
sideration of the income and resources
of an alien’s sponsor who is an indi-
vidual as provided in § 233.51.

(xvi) For AFDC, provide that in con-
sidering the availability of income and
resources, support and maintenance as-
sistance (including home energy assist-

ance) will be taken into account in ac-
cordance with § 233.53.

(xvii) In the case of AFDC, if the
State chooses to disregard monthly in-
come of any dependent child when the
income is derived from participation in
a program under the JTPA, provide
that the State plan shall:

(A) Identify from which programs
under the JTPA, income will be dis-
regarded;

(B) In the case of earned income,
specify what amount will be dis-
regarded, and the length of time the
disregard will be applicable (up to six
months per calendar year); and

(C) In the case of unearned income,
specify what amount will be dis-
regarded, and the length of time per
calendar year the disregard will be ap-
plicable if any such limit is chosen.

(xviii) For AFDC, in the case of a de-
pendent child whose parent is a minor
under the age of 18 (without regard to
school attendance), the State shall
count as income to the assistance unit
the income, after appropriate dis-
regards, of such minor’s own parent(s)
living in the same household as the
minor and dependent child. The dis-
regards to be applied are the same as
are applied to the income of a step-
parent pursuant to paragraph
(a)(3)(xiv) of this section. However, in
applying the disregards, each employed
parent will receive the benefit of the
work expense disregard in paragraph
(a)(3)(xiv)(A) of this section.

(xix) In the case of AFDC, if the
State chooses to disregard monthly
earned income of dependent children
who are full-time students in the deter-
mination of whether the family’s in-
come exceeds the limit under
§ 233.20(a)(3)(xiii) of this section, pro-
vide that the State plan shall specify
what amounts will be disregarded and
the length of time the disregard will be
applicable (up to six months per cal-
endar year) except that earned income
derived from participation in a pro-
gram under the JTPA may only be dis-
regarded under this paragraph, para-
graph (a)(3)(xvii) or a combination of
both paragraphs for a total of 6 months
per calendar year.

(xx) In the case of AFDC, if the State
chooses to disregard in the determina-
tion of eligibility the monthly earned
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income of dependent children applying
for AFDC who are full-time students,
provide that the State plan shall:

(A) Specify the amount that will be
disregarded, and

(B) Provide that the disregard shall
only apply to the extent that the
earned income is also disregarded pur-
suant to paragraph (a)(3)(xix) of this
section.

(xxi) Provide that the principal of a
bona fide loan will not be counted as
income or resources in the determina-
tion of eligibility and the amount of
assistance. Interest earned on a loan is
counted as unearned income in the
month received and as resources there-
after and purchases made with a loan
are counted as resources. For purposes
of this paragraph, a loan is considered
bona fide when it meets objective and
reasonable criteria included in the
State plan.

(4) Disregard of income in OAA, AFDC,
AB, APTD, OR AABD. (i) For all pro-
grams except AFDC. If the State choos-
es to disregard income from all sources
before applying other provisions for
disregarding or setting aside income,
specify the amount that is first to be
disregarded, but not more than $7.50
per month, of any income of an indi-
vidual, child or relative claiming as-
sistance. All income must be included
such as social security or other bene-
fits, earnings, contributions from rel-
atives, or other income the individual
may have.

(ii) Provide that in determining eligi-
bility for public assistance and the
amount of the assistance payment, the
following will be disregarded as income
and resources:

(a) In OAA, AB, APTD, and AABD,
the value of the coupon allotment
under the Food Stamp Act of 1964 in
excess of the amount paid for the cou-
pons;

(b) The value of the U.S. Department
of Agriculture donated foods (surplus
commodities);

(c) Any payment received under title
II of the Uniform Relocation Assist-
ance and Real Property Acquisition
Policies Act of 1970;

(d) Grants or loans to any under-
graduate student for educational pur-
poses made or insured under any pro-
grams administered by the Secretary

of Education except the programs
under the Carl D. Perkins Vocational
and Applied Technology Education Act
(20 U.S.C. 2301 et seq.). Student finan-
cial assistance provided under the Carl
D. Perkins Vocational and Applied
Technology Education Act will be dis-
regarded in accordance with paragraph
(a)(4)(ii)(t) of this section.

(e) Any funds distributed per capita
to or held in trust for members of any
Indian tribe under Public Law 92–254 or
Pub. L. 94–540;

(f) Any benefits received under title
VII, Nutrition Program for the Elderly,
of the Older Americans Act of 1965, as
amended;

(g) Payments for supporting services
or reimbursement of out-of-pocket ex-
penses made to individual volunteers
serving as foster grandparents, senior
health aides, or senior companions, and
to persons serving in the Service Corps
of Retired Executives (SCORE) and Ac-
tive Corps of Executives (ACE) and any
other programs under titles II and III,
pursuant to section 418 of Pub. L. 93–
113;

(h) Payments to applicants or recipi-
ents participating in the Volunteers in
Service to America (VISTA) Program,
except that this disregard will not be
applied when the Director of ACTION
determines that the value of all such
payments, adjusted to reflect the num-
ber of hours such volunteers are serv-
ing, is equivalent to or greater than
the minimum wage then in effect under
the Fair Labor Standards Act of 1938,
or the minimum wage under the laws
of the States where the volunteers are
serving, whichever is greater. (Section
404(g) of Pub. L. 93–113, as amended by
section 9 of Pub. L. 96–143);

(i) The value of supplemental food as-
sistance received under the Child Nu-
trition Act of 1966 as amended, and the
special food service program for chil-
dren under the National School Lunch
Act, as amended (Pub. L. 92–433 and
Pub. L. 93–150);

(j) [Reserved]
(k) Pursuant to section 15 of Public

Law 100–241, any of the following dis-
tributions made to a household, an in-
dividual Native, or a descendant of a
Native by a Native Corporation estab-
lished pursuant to the Alaska Native
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Claims Settlement Act (ANCSA) (Pub.
L. 92–203, as amended):

(1) Cash distributions (including cash
dividends on stock from a Native Cor-
poration) received by an individual are
never counted as income or resources
to the extent that such cash does not,
in the aggregate, exceed $2,000 in a
year. Cash which, in the aggregate, is
in excess of $2,000 in a year is not sub-
ject to the income and resources dis-
regards in this paragraph
(a)(4)(ii)(k)(1);

(2) Stock (including stock issued or
distributed by a Native Corporation as
a dividend or distribution on stock);

(3) A partnership interest;
(4) Land or an interest in land (in-

cluding land or an interest in land re-
ceived from a Native Corporation as a
dividend or distribution on stock); and

(5) An interest in a settlement trust.
(l) Benefits paid to eligible house-

holds under the Low Income Home En-
ergy Assistance Act of 1981 pursuant to
section 2605(f) of Pub. L. 97–35;

(m) Effective October 17, 1975, pursu-
ant to section 6 of Pub. L. 94–114 (89
Stat. 577, 25 U.S.C. 459e) receipts dis-
tributed to members of certain Indian
tribes which are referred to in section
5 of Pub. L. 94–114 (89 Stat. 577, 25
U.S.C. 459d).

(n) Pursuant to section 7 of Public
Law 93–134, as amended by section 4 of
Public Law 97–458, Indian judgment
funds that are held in trust by the Sec-
retary of the Interior (including inter-
est and investment income accrued
while such funds are so held in trust),
or distributed per capita to a household
or member of an Indian tribe pursuant
to a plan prepared by the Secretary of
the Interior and not disapproved by a
joint resolution of the Congress, and
initial purchases made with such funds.
This disregard does not apply to pro-
ceeds from the sale of initial pur-
chases, subsequent purchases made
with funds derived from the sale or
conversion of the initial purchases, or
to funds or initial purchases which are
inherited or transferred.

(o) Pursuant to section 2 of Public
Law 98–64, all funds held in trust by the
Secretary of the Interior for an Indian
tribe (including interest and invest-
ment income accrued while such funds
are so held in trust) and distributed per

capita to a household or member of an
Indian tribe, and initial purchases
made with such funds. This disregard
does not apply to proceeds from the
sale of initial purchases, subsequent
purchases made with funds derived
from the sale or conversion of initial
purchases, or to funds or initial pur-
chases which are inherited or trans-
ferred.

(p) Any student financial assistance
provided under programs in title IV of
the Higher Education Act of 1965, as
amended, and under Bureau of Indian
Affairs education assistance programs.

(q) For AFDC, any payments made as
restitution to an individual under title
I of Public Law 100–383 (the Civil Lib-
erties Act of 1988) or under title II of
Public Law 100–383 (the Aleutian and
Pribilof Islands Restitution Act).

(r) Any Federal major disaster and
emergency assistance provided under
the Disaster Relief Act of 1974, as
amended by Public Law 100–707 (the
Disaster Relief and Emergency Assist-
ance Amendments of 1988) and com-
parable disaster assistance provided by
States, local governments and disaster
assistance organizations.

(s) Any payments made pursuant to
the settlement in the In Re Agent Or-
ange Product liability litigation,
M.D.L. No. 381 (E.D.N.Y.).

(t) Student financial assistance made
available for the attendance costs de-
fined in this paragraph under programs
in the Carl D. Perkins Vocational and
Applied Technology Education Act (20
U.S.C. 2301 et seq.). Attendance costs
are: tuition and fees normally assessed
a student carrying the same academic
workload as determined by the institu-
tion, and including costs for rental or
purchase of any equipment, materials,
or supplies required of all students in
the same course of study; and an allow-
ance for books, supplies, transpor-
tation, dependent care and miscella-
neous personal expenses for a student
attending the institution on at least a
half-time basis, as determined by the
institution.

(u) For AFDC, any payments made
pursuant to section 6(h)(2) of Public
Law 101–426, the Radiation Exposure
Compensation Act.

(iii) Provide that income and re-
sources which are disregarded or set
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aside under this part will not be taken
into consideration in determining the
need of any other individual for assist-
ance.

(iv) For AFDC, any amounts deter-
mined to have been paid by a State
from State-only funds to supplement or
otherwise increase the amount of aid
paid to an assistance unit as computed
under § 233.35 for a month in recogni-
tion of current or anticipated needs of
the assistance unit for that same
month shall not be counted as in-
come—to the extent that the total of
the State supplemental payment, the
AFDC payment and actual income (i.e.,
the amount of income received during
the payment month after subtracting
from gross income the $75 work ex-
pense disregard (to recognize manda-
tory payroll deductions, transportation
costs, and other work expenses), child
care and other applicable disregards)
received in that month are not in ex-
cess of what the State would have paid
for that month to an assistance unit of
the same size and composition with no
income—in computing the assistance
payment under § 233.35 for the cor-
responding payment month.

(5) Proration of shelter, utilities, and
similar needs in AFDC. (i) Provide that
the State agency may prorate allow-
ances in the need and payment stand-
ards for shelter, utilities, and similar
needs when the AFDC assistance unit
lives together with other individuals as
a household; except that, the State
shall not prorate with respect to any
person receiving SSI to whom the stat-
utory one-third reduction (section
1612(a)(2)(A)(i) of the Act) is applied, or
prorate when a bona fide landlord-ten-
ant relationship exists. If the State
chooses to prorate under this para-
graph, it must prorate both the need
standard and payment standard.

(ii) If the State agency elects to pro-
rate allowances for shelter, utilities,
and similar needs the State plan must:

(A) Indicate which allowances will be
prorated, and describe the procedure
which will be used to prorate the allow-
ances;

(B) Provide that the allowances will
be prorated on a reasonable basis; and

(C) Specify the circumstances under
which proration will occur, including a
description of which individuals are

considered to be living with an AFDC
assistance unit as a household.

(6) Disregard of earned income; defini-
tion. Provide that for purposes of dis-
regarding earned income the agency
policies will include:

(i) A definition of earned income in ac-
cordance with the provisions of para-
graphs (a)(6) (iii) through (ix) of this
section; and

(ii) Provision for disregarding earned
income for the period during which it
is earned, rather than when it is paid,
in cases of lump-sum payment for serv-
ices rendered over a period of more
than 1 month.

(iii) The term earned income encom-
passes income in cash or in kind earned
by an individual through the receipt of
wages, salary, commissions, or profit
from activities in which he is engaged
as a self-employed individual or as an
employee. For AFDC, earned income
means gross earned income prior to
any deductions for taxes or for any
other purposes, except as provided in
paragraph (a)(6)(v). Such earned in-
come may be derived from his own em-
ployment, such as a business enter-
prise, or farming; or derived from
wages or salary received as an em-
ployee. It includes earnings over a pe-
riod of time for which settlement is
made at one given time, as in the in-
stance of sale of farm crops, livestock,
or poultry. For OAA, AB, APTD and
AABD only, in considering income
from farm operation, the option avail-
able for reporting under OASDI, name-
ly the cash receipts and disbursements
method, i.e., a record of actual gross, of
expenses, and of net, is an individual
determination and is acceptable also
for these assistance programs.

(iv) With reference to commissions,
wages, or salary, the term earned in-
come means the total amount, irrespec-
tive of personal expenses, such as in-
come-tax deductions, lunches, and
transportation to and from work, and
irrespective of expenses of employment
which are not personal, such as the
cost of tools, materials, special uni-
forms, or transportation to call on cus-
tomers.

(v)(A) For OAA, AB, APTD, and
AABD, with respect to self-employ-
ment, the term earned income means
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the total profit from business enter-
prise, farming, etc., resulting from a
comparison of the gross income re-
ceived with the business expenses, i.e.,
total cost of the production of the in-
come. Personal expenses, such as in-
come-tax payments, lunches, and
transportation to and from work, are
not classified as business expenses.

(B) For AFDC, with respect to self-
employment the term earned income
means the total profit from business
enterprise, farming, etc., resulting
from a comparison of the gross receipts
with the business expenses, i.e., expenses
directly related to producing the goods
or services and without which the
goods or services could not be pro-
duced. However, items such as depre-
ciation, personal business and enter-
tainment expenses, personal transpor-
tation, purchase of capital equipment
and payments on the principal of loans
for capital assets or durable goods are
not business expenses.

(vi) The definition shall exclude the
following from earned income: Returns
from capital investment with respect
to which the individual is not himself
actively engaged, as in a business (for
example, under most circumstances,
dividends and interest would be ex-
cluded from earned income); benefits
(not in the nature of wages, salary, or
profit) accruing as compensation, or re-
ward for service, or as compensation
for lack of employment (for example,
pensions and benefits, such as United
Mine Workers’ benefits or veterans’
benefits).

(vii) With regard to the degree of ac-
tivity, earned income is income pro-
duced as a result of the performance of
services by a recipient; in other words,
income which the individual earns by
his own efforts, including managerial
responsibilities, would be properly
classified as earned income, such as
management of capital investment in
real estate. Conversely, for example, in
the instance of capital investment
wherein the individual carries no spe-
cific responsibility, such as where rent-
al properties are in the hands of rental
agencies and the check is forwarded to
the recipient, the income would not be
classified as earned income.

(viii) Reserves accumulated from
earnings are given no different treat-

ment than reserves accumulated from
any other sources.

(7) Disregard of earned income; method.
(i) Provide that for other than AFDC,
the following method will be used for
disregarding earned income: The appli-
cable amounts of earned income to be
disregarded will be deducted from the
gross amount of earned income, and all
work expenses, personal and non-per-
sonal, will then be deducted. Only the
net amount remaining will be applied
in determining need and the amount of
the assistance payment.

(ii) In applying the $30 and one-third
disregard under paragraph (a)(11)(i)(D)
of this section to an applicant for
AFDC, there will be a preliminary step
to determine whether the assistance
unit is eligible without applying the
disregard to the individual’s earned in-
come, by comparing the applicant’s
gross earned income (less the dis-
regards in paragraphs (a)(11)(i) (A), (B)
and (C)) and all of the assistance unit’s
other income to the State need stand-
ard. This preliminary step does not
apply if the individual has received
AFDC in one of the four months prior
to the month of application.

(8) Disregard of earned income applica-
ble only to OAA, APTD, or AABD. If the
State chooses to disregard earned in-
come, specify the amount to be dis-
regarded of the first $80 per month of
income that is earned by an aged or
disabled individual claiming OAA,
APTD, or AABD, who is not blind, but
not more than $20 per month plus one-
half of the next $60 of such earned in-
come.

(9) Disregard of income and resources
applicable only to APTD or AABD. If the
State chooses to disregard income
(which may be additional to the in-
come disregarded under paragraph
(a)(8) of this section) or resources for a
disabled individual to achieve the ful-
fillment of a plan of self-support, pro-
vide that the amounts of additional in-
come and resources will not exceed
those found necessary for the period
during which the individual is actually
undergoing vocational rehabilitation,
and specify the period, not in excess of
36 months, for which such amounts are
to be disregarded.

(10) Disregard of income and resources
applicable only to AB or AABD. Provide
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that, in determining the need of indi-
viduals who are blind, (i) the first $85
per month of earned income of the indi-
vidual plus one-half of earned income
in excess of $85 per month will be dis-
regarded; and (ii) if the individual has
a plan for achieving self-support, such
additional income and resources as are
necessary to fulfill such plan will be
disregarded for a period not in excess of
12 months. Such additional income and
resources may be disregarded for an ad-
ditional period not in excess of 24
months (for a total of 36 months), as
specified in the State plan.

(11) Disregard of income and resources
applicable only to AFDC. (i) For pur-
poses of eligibility determination, the
State must disregard from the monthly
earned income, i.e., earned income as
defined in § 233.20(a)(6)(iii), of each indi-
vidual whose needs are included in the
eligibility determination:

(A) Disregard all of the monthly
earned income of each child receiving
AFDC if the child is a full-time student
or is a part-time student who is not a
full-time employee. A student is one
who is attending a school, college, or
university or a course of vocational or
technical training designed to fit him
or her for gainful employment and in-
cludes a participant in the Job Corps
program under the Job Training Part-
nership Act (JTPA).

(B) The first $90.
(C) Where appropriate, an amount

equal to $30 plus one-third of the
earned income not already disregarded
under paragraphs (a)(11)(i), (a)(11)(v)
and (a)(11)(vi) of this section of an indi-
vidual who received assistance in one
of the four prior months.

(D) An amount equal to the actual
cost for the care of each dependent
child or incapacitated adult living in
the same home and receiving AFDC,
but not to exceed $175 for each depend-
ent child who is at least age two or
each incapacitated adult, and not to
exceed $200 for each dependent child
who is under age two. For individuals
not engaged in full-time employment
or not employed throughout the
month, the $175 and $200 disregard lim-
its may be applied, or the State agency
may establish disregard limits less
than $175 and $200.

(E) Where appropriate, $30 of the
earned income not already disregarded
under paragraphs (a)(11) (i), (v), and (vi)
of this section, in the case of an indi-
vidual who reapplies for assistance
within the eight-month period that he/
she is eligible for the $30 disregard.

(ii) For purposes of benefit calcula-
tion for individuals found eligible
under paragraph (a)(11)(i) of this sec-
tion, the following disregards must be
made by the State:

(A) Disregard all of the monthly
earned income of each child receiving
AFDC if the child is a full-time student
or is a part-time student who is not a
full-time employee. A student is one
who is attending a school, college, or
university or a course of vocational or
technical training designed to fit him
or her for gainful employment and in-
cludes a participant in the Job Corps
program under the Job Training Part-
nership Act (JTPA).

(B) Disregard from any other individ-
ual’s earned income the amounts speci-
fied in paragraphs (a)(11)(i)(B) and
(a)(11)(i)(D) of this section, and $30 plus
one-third of the individual’s earned in-
come not already disregarded under
paragraphs (a)(11)(ii) and (a)(11)(v) of
this section. However, the State may
not provide the one-third portion of the
disregard to an individual after the
fourth consecutive month (any month
for which the unit loses the $30 plus
one-third disregard because of a provi-
sion in paragraph (a)(11)(iii) of this sec-
tion, shall be considered as one of these
months) it has been applied to the indi-
vidual’s earned income and may not
apply the $30 disregard after the eighth
month following the fourth consecutive
month (regardless of whether the $30
disregard was actually applied in those
months) unless twelve consecutive
months have passed during which the
individual is not a recipient of AFDC.
If income from a recurring source re-
sulted in suspension or termination
due to an extra paycheck, the month of
ineligibility does not interrupt the ac-
cumulation of consecutive months of
the $30 plus one-third disregard, nor
does it count as one of the consecutive
months.

(iii) The applicable earned income
disregards in paragraphs (i) (B) and (C)
and (ii)(B) of this paragraph do not
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apply to the earned income of the indi-
vidual for the month in which one of
the following conditions apply to him:

(A) An individual terminated his em-
ployment or reduced his earned income
without good cause (as specified in the
State plan) within the period of 30 days
preceding such month;

(B) An individual refused without
good cause (as specified in the State
plan) within the period of 30 days pre-
ceding such month to accept employ-
ment in which he is able to engage
which is offered through the public em-
ployment offices of the State, or is oth-
erwise offered by an employer if the
offer of such employer is determined by
the State or local agency admin-
istering the State plan, after notifica-
tion by him, to be a bona fide offer of
employment;

(C) An individual failed without good
cause (as specified in the State plan) to
make a timely report (as defined in
§ 233.37(c)) of that income; or

(D) The individual voluntarily re-
quests assistance to be terminated for
the primary purpose of avoiding receiv-
ing the $30 and one-third disregard for
four consecutive months.

(iv) [Reserved]
(v) The treatment of earned income

and expenses under JOBS is as follows:
(A) For earned income from regular

employment or on-the-job training, as
described at § 250.61, the disregards in
paragraphs (a)(11)(i) and (a)(11)(ii)(B)
shall apply.

(B) For earned income from a job
under the work supplementation com-
ponent, as described at § 250.62, the dis-
regards in paragraphs (a)(11)(i) and
(a)(11)(ii)(B) shall apply unless the
State IV–A agency in its State JOBS
plan, has elected to provide otherwise
under § 250.62(j) and § 250.62(k).

(C) For all activities under JOBS and
self-initiated education and training in
non-JOBS areas, advance payment or
reimbursement to the individual for
child care, transportation, work-re-
lated expenses, or work-related sup-
portive services is disregarded.

(D) Payment or reimbursement of
child care pursuant to part 255 for em-
ployed individuals who are not JOBS
participants and one-time work-related
expenses for individuals who are not

JOBS participants pursuant to part 255
are disregarded.

(vi) At State option, disregard all or
part of the monthly income of any de-
pendent child applying for or receiving
AFDC when the income is derived from
a program carried out under the Job
Training Partnership Act of 1982, ex-
cept that in respect to earned income
such disregard may not exceed six
months per calendar year.

(vii) At State option, disregard all or
part of the monthly earned income of
any dependent child applying for
AFDC, if the child is a full-time stu-
dent, and that income has been dis-
regarded for purposes of paragraph
(a)(3)(xiii) of this section.

(viii) Disregard as income the
amount of any earned income tax cred-
it payments received by an applicant
or recipient. Disregard as resources, in
the month of receipt and the following
month, the amount of any earned in-
come tax credit payments received by
an applicant or recipient. ‘‘Earned in-
come tax credit payments’’ include:
Any advance earned income tax credit
payment made to a family by an em-
ployer and any earned income tax cred-
it payment made as a refund of Federal
income taxes.

(12) Recoupment of overpayments and
correction of underpayments for programs
other than AFDC. Specify uniform
Statewide policies for:

(i) Recoupment of overpayments of
assistance, including certain overpay-
ments resulting from assistance paid
pending hearing decisions.

(A) The State may not recoup any
overpayment previously made to a re-
cipient:

(1) Unless the recipient has income or
resources exclusive of the current as-
sistance payment currently available
in the amount by which the agency
proposes to reduce payments: except
that,

(2) Where such overpayments were
occassioned or caused by the recipi-
ent’s willful withholding of informa-
tion concerning his income, resources
or other circumstances which may af-
fect the amount of payment, the State
may recoup prior overpayments from
current assistance grants irrespective
of current income or resources.
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(B) Withholding of information which
is subject to the provisions of para-
graph (a)(12)(i)(A)(2) of this section in-
cludes the following:

(1) Willful misstatements (either oral
or written) made by a recipient in re-
sponse to oral or written questions
from the State agency concerning the
recipient’s income, resources or other
circumstances which may affect the
amount of payment. Such
misstatements may include under-
statements of amounts of income or re-
sources and omission of an entire cat-
egory of income or resources;

(2) A willful failure by the recipient
to report changes in income, resources
or other circumstances which may af-
fect the amount of payment, if the
State agency has clearly notified the
recipient of an obligation to report
such changes. The recipient shall be
given such notification periodically at
times (not less frequently than semi-
annually) and by methods which the
State agency determines will effec-
tively bring such reporting require-
ments to the recipient’s attention:

(3) A willfull failure by the recipient
(i) to report receipt of a payment which
the recipient knew represented an erro-
neous overpayment, or (ii) to notify the
State agency of receipt of a check
which exceeded the prior check by at
least the amount which the State agen-
cy had previously notified the recipient
(pursuant to the provisions of para-
graph (a)(12)(i)(A)(4) of this section)
might represent an overpayment and
constitute a sum to which the recipient
would not be entitled. In making a de-
termination pursuant to this para-
graph (a)(12)(i)(B)(3), all relevant cir-
cumstances including the amount by
which the erroneous payment exceeded
the previous payment shall be consid-
ered.

(C) Each periodic notification under
paragraph (a)(12)(i)(B)(2) of this section
shall:

(1) Include a reminder that it is the
recipient’s continuing obligation to
furnish to the State agency accurate
and timely information concerning
changes in income, resources, or other
circumstances which may affect the
amount of payment, within a reason-
able specified period after such change.
The recipient may also be notified that

a failure to so notify the State agency
within the designated time period may
constitute a willful withholding of such
information and permit the State agen-
cy to recover any overpayment occa-
sioned or caused by the willful with-
holding;

(2) Specifically and comprehensibly
in simple phraseology indicate the type
of information to be disclosed by the
recipient. Examples shall be furnished
of the most frequent types of newly ac-
quired income or resources (e.g., inher-
itance, wages from a part-time job);

(3) Require that, if there is any doubt
whether a particular change in cir-
cumstances constitutes such reportable
information, the recipient contact the
State agency or a designated represent-
ative thereof within a reasonable speci-
fied period of time after such change in
circumstances;

(4) If the State plan provides for
recoupment in the circumstances de-
scribed in paragraph (a)(12)(i)(B)(3)(ii)
of this section, notify the recipient
that if the check received exceeds the
prior check by a specified amount
(which amount may not be less than
that which a reasonable man should
have known was erroneous), this in-
creased check may constitute a sum to
which the recipient is not entitled. In
such instances, the notification may
require that the recipient notify the
State agency or a designated represent-
ative thereof prior to the negotiation
of such check, so that corrective action
may be taken; the State agency shall
respond to such notification within 24
hours. The recipient may also be noti-
fied that a failure to so notify the
State agency within the designated
time period may constitute a willful
withholding of such information and
permit the State agency to recover
such overpayment.

(D) The State agency shall require
periodic formal acknowledgement by
recipients (on a form utilized for this
purpose) that the reporting obligations
of this paragraph had been brought to
the recipient’s attention and that they
were understood.

(E) Any recoupment of overpayments
made under circumstances other than
those specified in paragraph
(a)(12)(i)(B) of this section shall be lim-
ited to overpayments made during the
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12 months preceding the month in
which the overpayment was discovered.

(F) Any recoupment of overpayments
permitted by paragraph (a)(12)(i)(A)(2)
of this section may be made from
available income and resources (includ-
ing disregarded, set-aside or reserved
items) or from current assistance pay-
ment or from both. If recoupments are
made from current assistance pay-
ments, the State shall, on a case-by-
case basis, limit the proportion of such
payments that may be deducted in
each case, so as not to cause undue
hardship to recipients.

(G) The plan may provide for
recoupment in all situations specified
herein, or only in certain of the cir-
cumstances specified herein, and for
waiver of the overpayment where the
cost of collection would exceed the
amount of the overpayment.

(H) Election by the State not to re-
coup overpayments shall not waive the
provisions of §§ 205.40, and 205.41, or any
other quality control requirement.

(ii) Prompt correction of underpay-
ments to current recipients, resulting
from administrative error where the
State plan provides for recoupment of
overpayments. Under this requirement:

(a) Retroactive corrective payment
shall be made only for the 12 months
preceding the month in which the un-
derpayment is discovered;

(b) For purposes of determining con-
tinued eligibility and amount of assist-
ance, such retroactive corrective pay-
ments shall not be considered as in-
come or as a resource in the month
paid nor in the next following month;
and

(c) No retroactive payment need be
made where the administrative cost
would exceed the amount of the pay-
ment.

(13) Recovery of overpayments and cor-
rection of underpayments for AFDC.(i)
Specify uniform Statewide policies for
recovery of overpayments of assist-
ance, including overpayments resulting
from assistance paid pending hearing
decisions. Overpayment means a finan-
cial assistance payment received by or
for an assistance unit for the payment
month which exceeds the amount for
which that unit was eligible. (The
agency may deny assistance for the
corresponding payment month rather

than recover if the assistance unit was
ineligible for the budget month, the
State becomes aware of the ineligi-
bility when the monthly report is sub-
mitted, the recipient accurately re-
ported the budget month’s income and
other circumstances, and the assist-
ance unit will be eligible for the fol-
lowing payment month.)

(A) The State must take all reason-
able steps necessary to promptly cor-
rect any overpayment, except that, as
set forth in the plan, a State may
waive any overpayment which occurred
because receipt of an earned income
tax credit payment by a family during
the period January 1, 1990, to December
31, 1990, caused ineligibility under the
185 percent gross income limitation in
paragraph (a)(3)(xiii) of this section.

(1) Any recovery of an overpayment
to a current assistance unit, including
a current assistance unit or recipient
whose overpayment occurred during a
prior period of eligibility, must be re-
covered through repayment (in part or
in full) by the individual responsible
for the overpayment or recovering the
overpayment by reducing the amount
of any aid payable to the assistance
unit of which he or she is a member, or
both.

(2) If recovery is made from the
grant, such recovery shall result in the
assistance unit retaining, for any pay-
ment month, from the combined aid,
income and liquid resources, (without
application of section 402(a)(8) of the
Act) not less than 90 percent of the
amount payable under the State plan
to a family of the same composition
with no other income. Where a State
chooses to recover at a rate less than
the maximum, it must recover prompt-
ly.

(B) The State shall recover an over-
payment from (1) the assistance unit
which was overpaid, or (2) any assist-
ance unit of which a member of the
overpaid assistance unit has subse-
quently become a member, or (3) any
individual members of the overpaid as-
sistance unit whether or not currently
a recipient. If the State recovers from
individuals who are no longer recipi-
ents, or from recipients who refuse to
repay the overpayment from their in-
come and resources, recovery shall be
made by appropriate action under
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State law against the income or re-
sources of those individuals.

(C) If through recovery, the amount
payable to the assistance unit is re-
duced to zero, members of the assist-
ance unit are still considered recipi-
ents of AFDC.

(D) In cases which have both an un-
derpayment and an overpayment, the
State may offset one against the other
in correcting the payment.

(E) Prompt recovery of an overpay-
ment: A State must take one of the fol-
lowing three actions by the end of the
quarter following the quarter in which
the overpayment is first identified:

(1) Recover the overpayment, (2) ini-
tiate action to locate and/or recover
the overpayment from a former recipi-
ent, or (3) execute a monthly recovery
agreement from a current recipient’s
grant or income/resources.

(ii) Specify uniform Statewide poli-
cies for prompt correction of any un-
derpayments to current recipients and
those who would be a current recipient
if the error causing the underpayment
had not occurred. Underpayment
means a financial assistance payment
received by or for an assistance unit
for the payment month which is less
than the amount for which the assist-
ance unit was eligible, or failure by the
State to issue a financial assistance
payment for the payment month to an
eligible assistance unit if such pay-
ment should have been issued. Under
this requirement, for purposes of deter-
mining continued eligibility and
amount of assistance, such retroactive
corrective payments shall not be con-
sidered as income, or as a resource in
the month paid nor in the next fol-
lowing month.

(iii) Paragraph (a)(13) of this section
is effective for incorrect payments
which are identified subsequent to Sep-
tember 30, 1981.

(iv) In locating former recipients who
have outstanding overpayments the
State should use appropriate data
sources such as State unemployment
insurance files, State Department of
Revenue information from tax returns,
State automobile registration, Bendex,
and other files relating to current or
former recipients.

(v) The State must maintain infor-
mation on the individual and total

number and amount of overpayments
identified and their disposition for cur-
rent and former recipients.

(vi) The State may elect not to at-
tempt recovery of an overpayment
from an individual no longer receiving
aid where the overpayment amount is
less than $35. Where the overpayment
amount owed by an individual no
longer receiving aid is $35 or more, the
State can determine when it is no
longer cost-effective to continue over-
payment recovery efforts, provided it
has made reasonable efforts to recover
the overpayment from the individual.
Reasonable efforts must include notifi-
cation of the amount of and reason for
the overpayment and that repayment
is required. States must also maintain
information regarding uncollected
overpayments as provided under para-
graph (a)(13)(v) of this section, to en-
able the State to recover those over-
payments if the individual subse-
quently becomes a recipient. In cases
involving fraud, States must make
every effort to recover the overpay-
ment, regardless of the amount.

(14) For Medicaid eligibility only, be-
ginning October 1, 1998, pursuant to
section 402(a)(37) of the Act, an assist-
ance unit will be deemed to be receiv-
ing AFDC, but only for the purposes of
this paragraph, for a period of nine
months after the last month the family
actually received aid if the loss of
AFDC eligibility was solely because a
member of the unit was no longer eligi-
ble due to the 4 and 12 month time lim-
itations to have the $30 and one-third
or the $30 disregard in paragraph
(a)(11)(ii)(B) applied to his or her
earned income. At State option, an ad-
ditional period of Medicaid coverage
for up to six months may be provided
when the assistance unit would be eli-
gible during such additional period to
receive AFDC if the $30 and one-third
or the $30 disregards were applied to
the assistance unit’s earned income.

(15) For Medicaid eligibility only,
pursuant to section 406(h) of the Act:

(i) Each dependent child and each rel-
ative with whom such a child is living
(including the eligible spouse of such
relative pursuant to section 237.50(b) of
this chapter) who becomes ineligible
for AFDC wholly or partly because of
the initiation of or an increase in the
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amount of a child or spousal support
collection under title IV–D will be
deemed to be receiving AFDC, but only
for purposes of this paragraph (a)(15),
for a period of four consecutive cal-
endar months beginning with the first
month of AFDC ineligibility. To be eli-
gible for extended Medicaid coverage
pursuant to this paragraph (a)(15), each
dependent child and relative must
meet the following conditions:

(A) The individual must have become
ineligible for AFDC on or after August
16, 1984; and

(B) The individual must have re-
ceived AFDC in at least three of the six
months immediately preceding the
month in which the individual becomes
ineligible for AFDC; and

(C) The individual must have become
ineligible for AFDC wholly or partly as
a result of the initiation of or an in-
crease in the amount of a child or
spousal support collection under title
IV–D.

(ii)(A) Except as provided in para-
graph (a)(15)(ii)(B) of this section, indi-
viduals who are eligible for extended
Medicaid lose this coverage if they
move to another State during the 4-
month period. However, if they move
back to and reestablish residence in
the State in which they have extended
coverage, they are eligible for any of
the months remaining in the 4-month
period in which they are residents of
the State.

(B) If a State has chosen in its State
plan to provide Medicaid to non-resi-
dents, the State may continue to pro-
vide the 4-month extended benefits to
individuals who have moved to another
State.

(iii) For purposes of paragraph (i) of
this section:

(A) The new collection or increased
collection of child or spousal support
results in the termination of AFDC eli-
gibility when it actively causes or con-
tributes to the termination. This oc-
curs when:

(1) The change in support collection
in and of itself is sufficient to cause in-
eligibility. This rule applies even if the
support collection must be added to
other, stable income. It also applies
even if other independent factors, alone
or in combination with each other,

might simultaneously cause ineligi-
bility; or

(2) The change in support contributes
to ineligibility but does not by itself
cause ineligibility. Ineligibility must
result when the change in support is
combined with other changes in income
or changes in other circumstances and
the other changes in income or cir-
cumstances cannot alone or in com-
bination result in termination without
the change in support.

(B) In cases of increases in the
amounts of both the support collec-
tions and earned income, eligibility
under this section does not preclude
eligibility under paragraph (a)(14) of
this section or section 1925 of the So-
cial Security Act (which was added by
section 303(a) of the Family Support
Act of 1988 (42 U.S.C. 139r–6)). Extended
periods result from both an increase in
the amount of the support collection
and from an increase in earned income
must run concurrently.

(b) Federal financial participation;
General. (1) Federal participation will
be available in financial assistance
payments made on the basis that (after
application of policies governing the
allowable reserve, disregard or setting
aside of income and resources), all in-
come of the needy individual, together
with the assistance payment, do not
exceed the State’s defined standard of
assistance, and available resources of
the needy individuals do not exceed the
limits under the State plan.

(2) Federal participation is available
within the maximums specified in the
Federal law, when the payments do not
exceed the amount determined to be
needed under the statewide standard,
and are made in accordance with the
State method for determining the
amount of the payments, as specified
in § 233.31 for AFDC and in §§ 233.24 and
233.25 for OAA, AB, APTD, and AABD.

(3) Federal participation is available
in financial assistance payments made
on the basis of the need of the indi-
vidual. This basis may include consid-
eration of needy persons living in the
same home with the recipient when
such other persons are within the
State’s policy as essential to his well-
being. Persons living in the home who
are ‘‘essential to the well-being of the
recipient,’’ as specified in the State
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plan, will govern as the basis for Fed-
eral participation (see Guides and Rec-
ommendations). When the State in-
cludes persons living outside the home
or persons not in need, Federal partici-
pation is not available for that portion
of financial assistance payments at-
tributable to such persons, and the
State’s claims must, therefore, identify
the amounts of any such nonmatchable
payments.

(4) For all assistance programs ex-
cept AFDC, Federal participation is
available for supplemental payments in
the retrospective budgeting system.

(c) Federal financial participation in
vendor payments for home repairs. With
respect to expenditures made after De-
cember 31, 1967, expenditures to a max-
imum of $500 are subject to Federal fi-
nancial participation at 50 percent for
repairing the home owned by an indi-
vidual who is receiving aid or assist-
ance (other than Medical Assistance
for the Aged) under a State plan for
OAA, AFDC, AB, APTD, or AABD if:

(1) Prior to making the expenditures
the agency determined that: (i) The
home is so defective that continued oc-
cupancy is unwarranted; (ii) unless re-
pairs are made the recipient would
need to move to rental quarters; and
(iii) the rental cost of quarters for the
recipient (including the spouse living
with him in such home and any other
individual whose needs were considered
in determining the recipient’s need)
would exceed (over a period of 2 years)
the repair costs needed to make such
home habitable together with other
costs attributable to continued occu-
pancy of such home.

(2) No expenditures for repair of such
home were made previously pursuant
to a determination as described in
paragraph (c)(1) of this section. This
does not preclude more than one pay-
ment made at the time repairs are
made pursuant to the determination,
e.g., separate payments to the roofer,
the electrician, and the plumber.

(3) Expenditures for home repairs are
authorized in writing by a responsible
agency person, records show the eligi-
ble person in whose behalf the home re-
pair expenditure was made, and there
is sufficient evidence that the home re-
pair was performed.

[34 FR 1394, Jan. 29, 1969]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations to § 233.20, see the List of CFR Sec-
tions Affected, which appears in the Finding
Aids section of the printed volume and on
GPO Access.

EFFECTIVE DATE NOTE: Paragraph (a)(13)(v)
was added to § 233.20 at 47 FR 5678, Feb. 5,
1982. The effectiveness of this paragraph is
pending OMB approval.

§ 233.21 Budgeting methods for OAA,
AB, APTD, and AABD.

(a) Requirements for State plans. A
State plan for OAA, AB, APTD, and
AABD shall specify if assistance pay-
ments shall be computed using a pro-
spective budgeting system or a retro-
spective budgeting system. A State
electing retrospective budgeting shall
specify which options it selects and the
State plan shall state that it shall
meet the requirements in §§ 233.21
through 233.29. Budgeting methods for
AFDC are described in §§ 233.31 through
233.37.

(b) Definitions. The following defini-
tions apply to §§ 233.21 through 233.29:

(1) Prospective budgeting means that
the agency shall compute the amount
of assistance for a payment month
based on its best estimate of income
and circumstances which will exist in
that month. This estimate shall be
based on the agency’s reasonable ex-
pectation and knowledge of current,
past or future circumstances.

(2) Retrospective budgeting means that
the agency shall compute the amount
of assistance for a payment month
based on actual income or cir-
cumstances which existed in a previous
month, the ‘‘budget month’’.

(3) Budget month means the fiscal or
calendar month from which the agency
shall use income or circumstances of
the family to compute the amount of
assistance.

(4) Payment month means the fiscal or
calendar month for which an agency
shall pay assistance. Payment is based
upon income or circumstances in the
budget month. In prospective budg-
eting, the budget month and the pay-
ment month are the same. In retro-
spective budgeting, the payment
month follows the budget month and
the payment month shall begin within
32 days after the end of the budget
month.
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(5) Make an assistance payment. In the
context of retrospective budgeting, to
make an assistance payment means
that the check shall be deposited in the
U.S. mail, hand delivered to the recipi-
ent, or deposited with an intermediary
organization, such as a bank.

(6) Supplemental payment. In the con-
text of retrospective budgeting, a sup-
plemental payment is a payment which
maintains a family during the time it
takes for the monthly assistance pay-
ment to reflect a change in cir-
cumstances or income.

[44 FR 26082, May 4, 1979, as amended at 47
FR 5678, Feb. 5, 1982]

§ 233.22 Determining eligibility under
prospective budgeting.

In States which compute the amount
of the assistance payment prospec-
tively, the State plan shall provide
that the State shall also determine all
factors of eligibility prospectively.
Thus, the State agency shall establish
eligibility based on its best estimate of
income and circumstances which will
exist in the month for which the assist-
ance payment is made.

[44 FR 26082, May 4, 1979]

§ 233.23 When assistance shall be paid
under retrospective budgeting.

(a) A State which uses retrospective
budgeting shall specify in its plan that
it will make assistance payments with-
in the following time limits to recipi-
ents who file a completed report on
time, and to those who are not required
to file a report. A State shall choose
one of two time periods for making as-
sistance payments. The State plan
shall provide that payment must be
made:

(1) Within 25 days from the close of
the budget month; or

(2) Between 25 and 45 days from the
close of the budget month.

(b)(1) Where a State makes payments
between 25 and 45 days from the close
of the budget month, the State plan
shall provide that the State will make
supplemental payments as provided in
§ 233.27.

(2) If a State makes payments within
25 days from the close of the budget
month, and also makes supplemental

payments as provided in § 233.27, the
State plan shall so specify.

(c) In States which issue two checks
for each payment month, these time
periods apply to the first check.

[44 FR 26083, May 4, 1979]

§ 233.24 Retrospective budgeting; de-
termining eligibility and computing
the assistance payment in the ini-
tial one or two months.

(a) States which make assistance
payments within 25 days of the close of
the budget month shall determine eli-
gibility and compute the amount of the
payment for all recipients prospec-
tively for the initial month of assist-
ance. These States may choose to de-
termine eligibility and compute the
payment prospectively for the second
month, also.

(b) States which make assistance
payments between 25 and 45 days from
the close of the budget month shall de-
termine eligibility and compute the
amount of the payment prospectively
for the initial two months of assist-
ance.

(c) When a person who previously re-
ceived assistance reapplies during the
same month in which a termination be-
came effective, eligibility shall be de-
termined according to paragraph (a) or
(b) of this section. However, the
amount of the assistance payment for
the month of the reapplication shall be
computed retrospectively.

[44 FR 26083, May 4, 1979]

§ 233.25 Retrospective budgeting; com-
puting the assistance payment after
the initial one or two months.

The State plan shall provide:
(a) After the initial one or two pay-

ment months of assistance under
§ 233.24, the amount of each subsequent
month’s payment shall be computed
retrospectively, i.e., shall be based on
earned and unearned income received
in the corresponding budget month.

(b) In these subsequent months, other
factors of need which affect the
amount of the assistance payment may
also be based on circumstances in the
corresponding budget month, or they
may be based on circumstances in the
payment month.

(c) For the first month in which ret-
rospective budgeting is used, a State
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shall not consider income received by
the recipient before the date of applica-
tion. When a person reapplies during
the same month in which a termi-
nation became effective, the State may
consider income received before the
date of application.

[44 FR 26083, May 4, 1979]

§ 233.26 Retrospective budgeting; de-
termining eligibility after the initial
one or two months.

(a) Under retrospective budgeting,
there are three options for determining
eligibility. The State plan shall specify
that eligibility, following the initial
one or two months under § 233.24, shall
be determined by one of the following
methods:

(1) A State may consider all factors,
including income retrospectively, i.e.,
only from the budget month. For ex-
ample, if a change in circumstances oc-
curs which affects eligibility, e.g., dep-
rivation ceases, the change may be re-
ported at the end of the budget month
and assistance shall be terminated for
the corresponding payment month.
Thus, even if the agency could have
terminated assistance earlier than the
corresponding payment month, it shall
not do so under retrospective deter-
mination of eligibility.

(2) A State may consider all factors,
including income, prospectively. For
example, if deprivation ceases, and the
family becomes ineligible, the agency
shall immediately take steps to termi-
nate assistance.

(3) A State may use a combination of
the options in paragraphs (a) and (b) of
this section by considering factors re-
lated to earned and unearned income
retrospectively and all other factors
prospectively. For example, if a change
in income makes the family ineligible,
the agency shall wait until the cor-
responding payment month to termi-
nate assistance. On the other hand, if a
change of circumstances other than in-
come makes the family ineligible, the
agency shall immediately take steps to
terminate assistance.

[44 FR 26083, May 4, 1979; 44 FR 29065, May 18,
1979, as amended at 47 FR 47828, Oct. 28, 1982]

§ 233.27 Supplemental payments under
retrospective budgeting.

(a) General requirements. A State plan
which provides for payments between
25 and 45 days from the close of a budg-
et month, shall provide for supple-
mental payments to eligible recipients
who request them. A State plan which
provides for payments within 25 days
may provide for supplemental pay-
ments:

(1) The supplemental payment shall
be paid for the month in which it was
requested.

(2) The recipient family is eligible for
a supplemental payment if its income
for the month is less than 80 percent of
the amount the State would pay for a
similar family with no income. How-
ever, this percentage of the amount the
State would pay for a similar family
with no income may be set between 80
and 100 percent, as specified in the
State plan. The supplemental payment
equals the difference between the fam-
ily’s income in the payment month and
that percentage.

(3) Supplemental payments shall be
issued within 5 working days of re-
quest.

(b) How income is treated. For pur-
poses of supplemental payments, in-
come includes that month’s assistance
payment and any income received or
expected to be received by the recipi-
ent, but does not include work-related
expenses.

(1) The amount used for the assist-
ance payment shall be the monthly as-
sistance payment without regard to
any recoupments made for prior over-
payments or adjustments for prior un-
derpayments.

(2) The agency may include as in-
come cash in hand or available in bank
accounts. It may also include as in-
come any cash disregarded in deter-
mining need or the amount of the as-
sistance payment, but not cash pay-
ments that are disregarded by
§ 233.20(a)(4)(ii), paragraphs (c) on relo-
cation assistance, (d) on educational
grants or loans and (g) on payments for
certain services.

[44 FR 26083, May 4, 1979, as amended at 51
FR 9205, Mar. 18, 1986]
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§ 233.28 Monthly reporting.

(a) State plans specifying retrospec-
tive budgeting shall require that re-
cipients with earned income, other
than income from self-employment, re-
port that income to the agency month-
ly. The State may require recipients
with unearned income, no income, or
income from self-employment to report
monthly. The agency shall provide a
form for this purpose, which:

(1) Is written in clear simple lan-
guage;

(2) Specifies the date by which the
agency must receive the form and the
consequences of a late or incomplete
form, including whether the agency
will delay or withhold payment if the
form is not returned by the specified
date;

(3) Identifies an individual or agency
unit the recipient should contact to re-
ceive prompt answers to questions
about information requested on the
form, and provides a telephone number
for this purpose;

(4) Includes a statement, to be signed
by the recipient, that he or she under-
stands that the information he or she
provides may result in changes in as-
sistance, including reduction or termi-
nation;

(5) Advises the recipient if supple-
mental payments are available and the
proper procedures for initiating a re-
quest; and

(6) Advises the recipient of his or her
right to a fair hearing on any decrease
or termination of assistance or denial
of a supplemental payment.

(b) The agency shall specify the date
by which it must receive the monthly
report. This date shall be at least 5
days from the end of the budget month
and shall also allow the recipient at
least 5 days to complete the report.

(c) The agency may consider a
monthly report incomplete only if it is
unsigned or omits information nec-
essary to determine eligibility or com-
pute the payment amount.

(d) The agency shall provide a
stamped, self-addressed envelope for re-
turning the monthly report.

(e) The agency shall make special
provisions for persons who are illit-
erate or have other handicaps so that

they cannot complete a monthly report
form.

[44 FR 26083, May 4, 1979]

§ 233.29 How monthly reports are
treated and what notices are re-
quired.

(a) What happens if a completed month-
ly report is received on time. When the
agency receives a completed monthly
report by the date specified in § 233.28 it
shall process the payment. The agency
shall notify the recipient of any
changes from the prior payment and
the basis for its determinations. This
notice must meet the requirements of
§ 205.10(a)(4)(i)(B) of this chapter on
adequate notice if the payment is being
reduced or assistance is being termi-
nated. This notice must be received by
the recipient no later than his or her
resulting payment or in lieu of the pay-
ment.

(b) What happens if the completed
monthly report is received before the ex-
tension deadline. (1) If the completed
monthly report is not received by the
date specified in § 233.28, the agency
shall send a notice to the recipient.
This notice shall inform him or her
that the monthly report is overdue or
is not complete and that he or she has
at least 10 additional days to file. It
must inform the recipient that termi-
nation may result if that is the agen-
cy’s policy, if the report is not filed
within the extension period. This no-
tice must reach the recipient at least
10 days before the expected payment.
However, in States in which the date
specified in § 233.28 is within 10 days of
the expected payment date, the notice
must reach the recipient on or before
the expected payment date.

(2) When the report is received within
the extension period, the agency may
delay payment to the recipient, as fol-
lows:

(i) In a State that pays within 25 days
of the budget month the payment may
be delayed 10 days;

(ii) In a State that pays within 25 to
45 days of the budget month, the pay-
ment may not be delayed beyond the
45th day.

(c) What happens if a monthly report is
not received by the end of the extension
period. An agency may terminate as-
sistance if it has not received a report
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or has received an incomplete report,
and the 10 day extension period has ex-
pired. If the State decides to terminate
assistance, it must send the recipient a
notice which meets the requirements of
§ 205.10(a)(4)(i)(B) on adequate notice.

(d) How a recipient may delay an ad-
verse action based on a monthly report. If
a recipient’s assistance is reduced or
terminated based on information in the
monthly report, and he or she requests
a fair hearing within 10 days, the as-
sistance payment shall be reinstated
immediately at the previous month’s
level pending the hearing decision. The
payment shall be made effective from
the date assistance was reduced or ter-
minated.

[44 FR 26084, May 4, 1979]

§ 233.31 Budgeting methods for AFDC.

(a) Requirements for State plans. A
State plan for AFDC shall specify that
all factors of eligibility shall be deter-
mined prospectively and the amount of
the assistance for any month for all as-
sistance units required to file a month-
ly report for the month designated as
the budget month under the State’s
retrospective budgeting procedures
shall be determined using retrospective
budgeting as provided in §§ 233.31–233.37
except as provided in § 233.34. The State
plan shall specify whether the State
uses prospective or retrospective budg-
eting to determine the amount of the
assistance payments for recipients not
required to report monthly. Budgeting
methods for OAA, AB, APTD, and
AABD are described in §§ 233.21–233.29.

(b) Definitions. The following defini-
tions apply to §§ 233.31 through 233.37:

(1) Prospective budgeting means that
the agency shall determine eligibility
(and compute the amount of assistance
for the first one or two months) based
on its best estimate of income and cir-
cumstances which will exist in that
month. This estimate shall be based on
the agency’s reasonable expectation
and knowledge of current, past or fu-
ture circumstances.

(2) Retrospective budgeting means that
the agency shall compute the amount
of assistance for a payment month
based on actual income or cir-
cumstances which existed in a previous
month, the ‘‘budget month.’’

(3) Budget month means the fiscal or
calendar month from which the agency
shall use income or circumstances of
the family to compute the amount of
assistance.

(4) Payment month means the fiscal or
calendar month for which an agency
shall pay assistance. Payment is based
upon income or circumstances in the
budget month. In prospective budg-
eting, the budget month and the pay-
ment month are the same. In retro-
spective budgeting, the payment
month follows the budget month.

(5) Recent work history means the in-
dividual received earned income in any
one of the two months prior to the
budget month.

[47 FR 5678, Feb. 5, 1982, as amended at 49 FR
35602, Sept. 10, 1984; 57 FR 30160, July 8, 1992]

§ 233.32 Payment and budget months
(AFDC).

A State shall specify in its plan for
AFDC the time period covered by the
payment (payment month) and the
time period used to determine that
payment (budget month) and whether
it adopts (a) a one-month or two-month
retrospective system; and (b) a one-
month or two-month prospective sys-
tem for the initial payment months. If
a State elects to have a two-month ret-
rospective system it must also elect a
two-month prospective system.

[47 FR 5678, Feb. 5, 1982]

§ 233.33 Determining eligibility pro-
spectively for all payment months
(AFDC).

(a) The State plan for AFDC shall
provide that the State shall determine
all factors of eligibility prospectively
for all payment months. Thus, the
State agency shall establish eligibility
based on its best estimate of income
and circumstances which will exist in
the month for which the assistance
payment is made.

(b) When a IV–A agency receives an
official report of a child support collec-
tion it shall consider that information
as provided in § 232.20(a) of this chapter.
(§ 232.20(a) explains the treatment of
child support collections.)

[47 FR 5678, Feb. 5, 1982]
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§ 233.34 Computing the assistance pay-
ment in the initial one or two
months (AFDC).

A State shall compute the amount of
the AFDC payment for the initial
month of eligibility:

(a) Prospectively (except as in para-
graphs (b) and (c) of this section); or

(b) Retrospectively if the applicant
received assistance (or would have ex-
cept for the prohibition on payments of
less than $10) for the immediately pre-
ceding payment month (except where
the State pays the second month after
application prospectively); or

(c) Retrospectively if:
(1) Assistance had been suspended as

defined in paragraph (d) of this section;
and

(2) The initial month follows the
month of suspension; and

(3) The family’s circumstances for
the initial month had not changed sig-
nificantly from those reported in the
corresponding budget month, e.g., loss
of job.

(d) A State may suspend, rather than
terminate, assistance when:

(1) The agency has knowledge of, or
reason to believe that ineligibility
would be only for one payment month;
and

(2) Ineligibility for that one payment
month was caused by income or other
circumstances in the corresponding
budget month.

(e) If the initial month is computed
prospectively as in paragraph (a) of
this section, the second month shall be
prospective if the State elects a 2-
month retrospective budgeting system.

[47 FR 5679, Feb. 5, 1982]

§ 233.35 Computing the assistance pay-
ment under retrospective budgeting
after the initial one or two months
(AFDC).

The State plan for AFDC shall pro-
vide:

(a) After the initial one or two pay-
ment months of assistance under
§ 233.34, the amount of each subsequent
month’s payment shall be computed
retrospectively, i.e., shall be based on
income and other relevant cir-
cumstances in the corresponding budg-
et month except as provided in
§ 233.20(a)(3)(iii). In any month for
which an individual will be determined

eligible prospectively and will be added
to an existing AFDC assistance unit,
the State must meet the individual’s
needs to the same extent it would if
the individual were an applicant for
AFDC.

(b) Except as provided in § 233.34(b),
for the first and second payment
month for which retrospective budg-
eting is used, the State shall not count
income from the budget month already
considered for any payment month de-
termined prospectively which is not of
a continuous nature.

[47 FR 5679, Feb. 5, 1982]

§ 233.36 Monthly reporting (AFDC).
(a) Except as provided in paragraph

(b) of this section, a State plan for
AFDC shall require the caretaker rel-
ative, or another person designated by
the State, to submit, on behalf of each
assistance unit whose members have
earned income or recent work history,
each assistance unit which has income
deemed to it from individuals living
with the unit who have earned income
or a recent work history and, at State
option, other assistance units, a com-
pleted report form to the agency
monthly on:

(1) Budget month income, family
composition, and other circumstances
relevant to the amount of the assist-
ance payment; and

(2) Any changes in income, resources,
or other relevant circumstances affect-
ing continued eligibility which the as-
sistance unit expects to occur in the
current month or in future months.

(3) The income of a parent or a legal
guardian of a minor parent, a step-
parent, or an alien sponsor, as well as
the resources of an alien sponsor,
where appropriate.

(b) A State may exempt categories of
recipients otherwise required to report
monthly from reporting each month
with prior approval by the Secretary if
the State can demonstrate that not re-
quiring these cases to file monthly re-
ports is cost effective. The Secretary
will grant waivers under this provision
for a period up to one year, at the end
of which time the State may request
an extension of the waiver. A decision
by the Secretary not to approve a re-
quest for an exemption is not appeal-
able. The plan shall include criteria for
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assuring (1) that exempted cases are
unlikely to incur changes in cir-
cumstances from month to month
which would impact their eligibility r
amount of assistance and (2) that the
administrative cost of requiring those
categories to report monthly will be
greater than the program savings
which would accrue.

(c) States shall also direct recipients
to report information as defined in
paragraph (a)(2) of this section to the
agency as they become aware of ex-
pected changes rather than waiting to
inform the State on the monthly re-
port.

[47 FR 5679, Feb. 5, 1982 as amended at 49 FR
35602, Sept. 10, 1984; 57 FR 30160, July 8, 1992]

§ 233.37 How monthly reports are
treated and what notices are re-
quired (AFDC).

(a) What happens if a completed month-
ly report is received on time. When the
agency receives a completed monthly
report as specified in § 233.36, and if all
eligibility conditions are met, it shall
process the payment. The agency shall
notify the recipient of any changes
from the prior payment and the basis
for its determinations. This notice
must meet the requirements of
§ 205.10(a)(4)(i)(B) of this chapter on
adequate notice if the payment is being
reduced or assistance is terminated as
a result of information provided in the
monthly report. The notice must be
mailed to arrive no later than the re-
sulting payment or in lieu of the pay-
ment. A recipient has 10 days from the
date of the notice to request a hearing
in order to receive reinstatement.

(b) What happens if a completed month-
ly report is not received by the agency. An
agency may terminate assistance if it
has received no report or has received
only an incomplete report as defined by
the State. In this case, the agency
must send the recipient a notice meet-
ing the requirements of
§ 205.10(a)(4)(i)(B) to arrive not later
than the date it would have made pay-
ment if the agency had received a com-
pleted monthly report on time. If the
recipient notifies the agency and files a
completed report within 10 days of the
date of this notice, the agency must ac-
cept the replacement form and make a
payment based on the information on

the form if the information indicates
that the person is still eligible (with-
out the applicable earned income dis-
regards if the State agency determines
no good cause exists for failing to file
a timely report of earnings). If the re-
cipient is found ineligible or eligible
for an amount less than the prior
month’s payment, the State must
promptly notify the recipient of his or
her right to a fair hearing and his or
her right to have assistance reinstated.
A recipient has 10 days from the date of
the notice to request a hearing in order
to receive reinstatement.

(c) What happens if a completed month-
ly report is received but is not timely.
States must specify in their plans a
definition of timeliness related to the
filing of a monthly report and the num-
ber of days an individual has to report
changes in earnings which impact eli-
gibility. States must inform recipients
what constitutes timeliness and that
no disregard of earnings as described in
§ 233.20(a)(11) (i) and (ii)(B) ($30 and one-
third, child care, and work expenses)
will be applied to any earnings which
are not reported in a timely manner
without good cause. The State must
provide recipients an opportunity to
show good cause for not filing a timely
report of earnings. If the State finds
good cause, then applicable earned in-
come disregards will be applied in de-
termining payment. If the State does
not find good cause, then applicable
earned income disregards will not be
applied. If the recipient is found ineli-
gible or eligible for an amount less
than the prior month’s payment, the
State must promptly notify the recipi-
ent of his or her right to a fair hearing
and his or her right to have assistance
reinstated. A recipient has 10 days
from the date of the notice to request
a hearing in order to receive reinstate-
ment.

[47 FR 5679, Feb. 5, 1982]

§ 233.38 Waiver of monthly reporting
and retrospective budgeting re-
quirements; AFDC.

(a) States may request waivers of the
requirements at §§ 233.31–233.37 to pro-
mote compatibility with monthly re-
porting and budgeting requirements of
the Food Stamp Act of 1977 as amend-
ed.
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(b) The Secretary will not approve re-
quests for waivers unless the informa-
tion documenting the need for the
waiver shows that the waiver would
simplify administration of both pro-
grams and would not result in a net
cost to the Federal government. Ap-
provals for waivers will be for periods
up to one year, after which time the
State may request an extension of the
waiver.

(c) Any decision by the Secretary not
to approve a request for a waiver is not
appealable.

[49 FR 35602, Sept. 10, 1984]

§ 233.39 Age.

(a) Condition for plan approval. A
State plan under title I or XVI of the
Social Security Act may not impose
any age requirement of more than 65
years.

(b) Federal financial participation. (1)
Federal financial participation is avail-
able in financial assistance provided to
otherwise eligible persons who were,
for any portion of the month for which
assistance is paid:

(i) In OAA or AABD with respect to
the aged, 65 years of age or over;

(ii) In AFDC, under 18 years of age; or
age 18 if a full-time student in a sec-
ondary school, or in the equivalent
level of vocational or technical train-
ing, and reasonably expected to com-
plete the program before reaching age
19.

(iii) In AB or AABD with respect to
the blind, any age;

(iv) In APTD or AABD with respect
to the disabled, 18 years of age or older.

(2) Federal determination of whether
an individual meets the age require-
ments of the Social Security Act will
be made according to the common-law
method (under which a specific age is
attained the day before the anniver-
sary of birth), unless the State plan
specifies that the popular usage meth-
od (under which an age is attained on
the anniversary of birth), is used.

(3) The State agency may adopt an
arbitrary date such as July 1 as the
point from which age will be computed
in all instances where the month of an

individual’s birth is not available, but
the year can be established.

[36 FR 3866, Feb. 27, 1971. Redesignated and
amended at 47 FR 5678, Feb. 5, 1982]

§ 233.40 Residence.

(a) Condition for plan approval. A
State plan under title I, IV–A, X, XIV,
or XVI of the Social Security Act may
not impose any residence requirement
which excludes any individual who is a
resident of the State except as provided
in paragraph (b) of this section. For
purposes of this section:

(1) A resident of a State is one: (i)
Who is living in the State voluntarily
with the intention of making his or her
home there and not for a temporary
purpose. A child is a resident of the
State in which he or she is living other
than on a temporary basis. Residence
may not depend upon the reason for
which the individual entered the State,
except insofar as it may bear upon
whether the individual is there volun-
tarily or for a temporary purpose; or

(ii) Who, is living in the State, is not
receiving assistance from another
State, and entered the State with a job
commitment or seeking employment in
the State (whether or not currently
employed). Under this definition, the
child is a resident of the State in which
the caretaker is a resident.

(2) Residence is retained until aban-
doned. Temporary absence from the
State, with subsequent returns to the
State, or intent to return when the
purposes of the absence have been ac-
complished, does not interrupt con-
tinuity of residence.

(b) Exception. A State plan under title
I, X, XIV, or XVI need not include an
individual who has been absent from
the State for a period in excess of 90
consecutive days (regardless of whether
the individual has maintained his or
her residence in the State during this
period) until he or she has been present
in the State for a period of 30 consecu-
tive days (or a shorter period specified
by the State) in the case of such indi-
vidual who has maintained residence in
the State during such period of absence
or for a period of 90 consecutive days
(or a shorter period as specified by the
State) in the case of any other such in-
dividual. An individual thus excluded
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under any such plan may not, as a con-
sequence of that exclusion, be excluded
from assistance under the State’s title
XIX plan if otherwise eligible under the
title XIX plan (see 42 CFR 436.403).

[45 FR 26962, Apr. 22, 1980]

§ 233.50 Citizenship and alienage.
A State plan under title I (OAA);

title IV–A (AFDC); title X (AB); title
XIV (APTD); and title XVI (AABD-dis-
abled) of the Social Security Act shall
provide that an otherwise eligible indi-
vidual, dependent child, or a caretaker
relative or any other person whose
needs are considered in determining
the need of the child or relative claim-
ing aid, must be either:

(a) A citizen, or
(b) An alien lawfully admitted for

permanent residence or otherwise per-
manently residing in the United States
under color of law, including certain
aliens lawfully present in the United
States as a result of the application of
the following provisions of the Immi-
gration and Nationality Act:

(1) Section 207(c), in effect after
March 31, 1980—Aliens Admitted as
Refugees.

(2) Section 203(a)(7), in effect prior to
April 1, 1980—Individuals who were
Granted Status as Conditional Entrant
Refugees.

(3) Section 208—Aliens Granted Polit-
ical Asylum by the Attorney General.

(4) Section 212(d)(5)—Aliens Granted
Temporary Parole Status by the Attor-
ney General, or

(c) An alien granted lawful tem-
porary resident status pursuant to sec-
tion 201, 302, or 303 of the Immigration
Reform and Control Act of 1986 (Pub. L.
99–603) who must be either:

(1) A Cuban and Haitian entrant as
defined in paragraph (1) or (2)(A) of sec-
tion 501(e) of Pub. L. 96–422, as in effect
on April 1, 1983, or

(2) An adult assistance applicant for
OAA, AB, APTD, or AABD, or

(3) An applicant for AFDC who is not
a Cuban and Haitian applicant under
paragraph (c)(1) of this section who was
adjusted to lawful temporary resident
status more than five years prior to ap-
plication.
All other aliens granted lawful tem-
porary or permanent resident status,
pursuant to sections 201, 302, or 303 of

the Immigration Reform and Control
Act of 1986, are disqualified for five
years from the date lawful temporary
resident status is granted.

[47 FR 5680, Feb. 5, 1982; 47 FR 43383, Oct. 1,
1982, as amended at 52 FR 48689, Dec. 24, 1987
(interim); 53 FR 30433, Aug. 12, 1988 (final); 54
FR 10544, Mar. 14, 1989]

§ 233.51 Eligibility of sponsored aliens.

Definition: Sponsor is any person
who, or any public or private agency or
organization that, executed an affi-
davit(s) of support or similar agree-
ment on behalf of an alien (who is not
the child of the sponsor or the spon-
sor’s spouse) as a condition of the
alien’s entry into the United States.
Paragraphs (a) through (d) of this sec-
tion apply only to aliens who are spon-
sored by individuals and who filed ap-
plications for the first time after Sep-
tember 30, 1981. Paragraphs (e) and (f)
apply only to aliens sponsored by pub-
lic or private agencies or organizations
with respect to periods after October 1,
1984. A State plan under title IV–A of
the Act shall provide that:

(a) For a period of three years fol-
lowing entry for permanent residence
into the United States, a sponsored
alien who is not exempt under para-
graph (g) of this section, shall provide
the State agency with any information
and documentation necessary to deter-
mine the income and resources of the
sponsor and the sponsor’s spouse (if ap-
plicable and if living with the sponsor)
that can be deemed available to the
alien, and obtain any cooperation nec-
essary from the sponsor.

(b) The income and resources of a
sponsor and the sponsor’s spouse shall
be deemed to be the unearned income
and resources of an alien for three
years following the alien’s entry into
the United States:

(1) Monthly income deemed available
to the alien from the sponsor and the
sponsor’s spouse not receiving AFDC or
SSI shall be:

(i) The total monthly unearned and
earned income of the sponsor and spon-
sor’s spouse reduced by 20 percent (not
to exceed $175) of the total of any
amounts received by them in the
month as wages or salary or as net
earnings from self-employment.
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(ii) The amount described in para-
graph (b)(1)(i) of this section reduced
by:

(A) The cash needs standard under
the plan in the alien’s State of resi-
dence for a family of the same size and
composition as the sponsor and those
other people living in the same house-
hold as the sponsor who are or could be
claimed by the sponsor as dependents
to determine his or her Federal per-
sonal income tax liability but whose
needs are not taken into account in
making a determination under § 233.20
of this chapter;

(B) Any amounts actually paid by the
sponsor or sponsor’s spouse to people
not living in the household who are or
could be claimed by them as depend-
ents to determine their Federal per-
sonal income tax liability; and

(C) Actual payments of alimony or
child support, with respect to individ-
uals not living in the household.

(2) Monthly resources deemed avail-
able to the alien from the sponsor and
sponsor’s spouse shall be the total
amount of their resources determined
as if they were applying for AFDC in
the alien’s State of residence, less
$1500.

(c) In any case where a person is the
sponsor of two or more aliens, the in-
come and resources of the sponsor and
sponsor’s spouse, to the extent they
would be deemed the income and re-
sources of any one of the aliens under
the provisions of this section, shall be
divided equally among the sponsored
aliens.

(d) Income and resources which are
deemed to a sponsored alien shall not
be considered in determining the need
of other unsponsored members of the
alien’s family except to the extent the
income or resources are actually avail-
able.

(e) For a period of three years fol-
lowing entry for permanent residence
into the United States, any alien who
is not exempt under paragraph (g) of
this section and has been sponsored by
a public or private agency or organiza-
tion, shall be ineligible for assistance
unless the State agency determines (in
accordance with paragraph (f)) that the
sponsor no longer exists or has become
unable to meet the alien’s needs.

(f) The State plan shall set forth the
criteria the State agency will use in
determining whether an agency or or-
ganization no longer exists or is unable
to meet the alien’s needs and the docu-
mentation the agency will require of
the alien in making such determina-
tion. The sponsored alien shall provide
the State agency with any information
and documentation necessary for such
determination and obtain any coopera-
tion necessary from the sponsor.

(g) The provisions of this section
shall not apply to any alien who is:

(1) Admitted as a conditional entrant
refugee to the United States as a result
of the application, of the provisions of
section 203(a)(7) (in effect prior to April
1, 1980) of the Immigration and Nation-
ality Act;

(2) Admitted as a refugee to the
United States as a result of the appli-
cation of the provisions of section
207(c) (in effect after March 31, 1980) of
the Immigration and Nationality Act;

(3) Paroled into the United States as
a refugee under section 212(d)(5) of the
Immigration and Nationality Act;

(4) Granted political asylum by the
Attorney General under section 208 of
the Immigration and Nationality Act;

(5) A Cuban or Haitian entrant, as de-
fined in section 501(e) of the Refugee
Education Assistance Act of 1980 (Pub.
L. 96–422); or

(6) The dependent child of the spon-
sor or sponsor’s spouse.

(h) The Secretary shall make infor-
mation necessary to make a deter-
mination under this section and sup-
plied under agreement with the Sec-
retary of State and the Attorney Gen-
eral, available upon request to a con-
cerned State Agency.

[47 FR 5680, Feb. 5, 1982; 47 FR 43383, Oct. 1,
1982; 47 FR 47828, Oct. 28, 1982; 49 FR 35602,
Sept. 10, 1984; 57 FR 30160, July 8, 1992]

§ 233.52 Overpayment to aliens.
A State Plan under title IV–A of the

Social Security Act, shall provide that:
(a) Any sponsor of an alien and the

alien shall be jointly and severally lia-
ble for any overpayment of aid under
the State plan made to the alien during
the three years after the alien’s entry
into the United States due to the spon-
sor’s failure to provide correct infor-
mation under the provisions of § 233.51,
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except as provided in paragraph (b) of
this section.

(b) When a sponsor is found to have
good cause or to be without fault (as
defined in the State plan) for not pro-
viding information to the agency, the
sponsor will not be held liable for the
overpayment and recovery will not be
made from this sponsor.

(c) An overpayment for which the
alien or the sponsor and the alien are
liable (as described in paragraphs (a)
and (b) of this section) shall be repaid
to the State or recovered in accordance
with § 233.20(a)(13). If the agency is un-
able to recover the overpayment
through this method, funds to reim-
burse the agency for the overpayment
shall be withheld from future payments
to which the alien or the alien and the
individual sponsor are entitled under:

(1) Any State administered or super-
vised program established by the So-
cial Security Act, or

(2) Any federally administered cash
benefit program established by the So-
cial Security Act.

[47 FR 5680, Feb. 5, 1982 as amended at 49 FR
35602, Sept. 10, 1984]

§ 233.53 Support and maintenance as-
sistance (including home energy as-
sistance) in AFDC.

(a) General. At State option, certain
support and maintenance assistance
(including home energy assistance)
may be excluded from income and re-
sources.

(b) Definitions. The following defini-
tions are limited to the support and
maintenance assistance provisions of
this section.

Appropriate State agency means the
agency designated by the chief execu-
tive officer of the State to handle the
State’s responsibilities with respect to
support and maintenance assistance
under paragraph (c) of this section.

Based on need means that the assist-
ance is given to or on behalf of an ap-
plicant or recipient for the purpose of
support and maintenance (including
home energy) and meets the criteria
established by the State for deter-
mining the need for such assistance.

In kind assistance means assistance
furnished in any form except direct
cash payments to an applicant or re-

cipient or direct payments to an appli-
cant or recipient through other finan-
cial instruments which are convertible
to cash.

Private, nonprofit organization means
a religious, charitable, educational, or
other organization such as described in
section 501(c) of the Internal Revenue
Code of 1954. (Actual tax exempt cer-
tification by IRS is not necessary).

Rate-of-return entity means an entity
whose revenues are primarily received
from the entity’s charges to the public
for goods or services, and such charges
are based on rates regulated by a State
or Federal governmental body.

Support and maintenance assistance
means any assistance designed to meet
the expenses of day to day living. Sup-
port and maintenance assistance in-
cludes home energy assistance. Home
energy assistance means any assist-
ance related to meeting the cost of
heating or cooling a home. Home en-
ergy assistance includes such items as
payments for utility service or bulk
fuels; assistance in kind such as port-
able heaters, fans, blankets, storm
doors, or other items which help reduce
the costs of heating and cooling such
as conservation or weatherization ma-
terials and services; etc.

(c) Requirements for State Plans. If a
State elects to exclude from income
and resources support and maintenance
assistance, the State plan for AFDC
must as specified below:

(1) Provide that an appropriate State
agency will certify that support and
maintenance assistance is based on
need (as defined in paragraph (b) of this
section), and that such certification
will be accepted for purposes of deter-
mining eligibility for and the amount
of payments under the AFDC program.

(2) Provide that in joint AFDC/SSI
households, support and maintenance
assistance furnished to the household
which is not excluded under this para-
graph will be prorated on a reasonable
basis to determine the amount pro-
vided to the AFDC assistance unit. The
State plan must describe the method
that will be used to prorate the assist-
ance in these circumstances.
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(3) Provide that the types and
amount of support and maintenance as-
sistance that are excluded when re-
ceived by an AFDC applicant or recipi-
ent will also be excluded in deter-
mining the income and resources of a
parent, stepparent, spouse or alien
sponsor whose income is considered
available to an AFDC applicant or re-
cipient.

(4) Provide that the State may ex-
clude, from income and resources, sup-
port and maintenance assistance (as
defined in paragraph (b) of this section)
which the appropriate State agency
certifies is based on need, if the assist-
ance is furnished by:

(i) A supplier of home heating gas or
oil, regardless of whether the assist-
ance is in cash or in kind; or

(ii) A municipal utility providing
home energy, regardless of whether the
assistance is in cash or in kind; or

(iii) A rate-of-return entity which
provides home energy, regardless of
whether the assistance is in cash or in
kind; or

(iv) A private nonprofit organization,
but only if such assistance is in kind.

(5) Provide that, if the State elects to
exclude from income and resources any
support and maintenance assistance,
the State plan must:

(i) Describe the criteria that will be
used to determine the need for the as-
sistance;

(ii) Identify the types and amounts of
assistance which will be excluded; and

(iii) Provide that any limitations will
be made on a reasonable basis.

[51 FR 39533, Oct. 29, 1986, as amended at 56
FR 64204, Dec. 9, 1991]

§ 233.60 Institutional status.
(a) Federal financial participation. (1)

Federal financial participation under
title I, X, XIV, or XVI of the Social Se-
curity Act is not available in payments
to or in behalf of any individual who is
an inmate of a public institution ex-
cept as a patient in a medical institu-
tion.

(2)(i) Federal financial participation
under title X or XIV of the Social Se-
curity Act is not available in payments
to or in behalf of any individual who is
a patient in an institution for tuber-
culosis or mental diseases.

(ii) Federal financial participation
under title XVI of the Social Security
Act is not available in payments to or
in behalf of any individual who has not
attained 65 years of age and who is a
patient in an institution for tuber-
culosis or mental diseases.

(3) For purposes of this paragraph:
(i) Federal financial participation is

available in payments for the month in
which an individual (if otherwise eligi-
ble) became an inmate of a public insti-
tution, or a patient in an institution
for tuberculosis or mental diseases;

(ii) Whether an institution is one for
tuberculosis or mental diseases will be
determined by whether its overall
character is that of a facility estab-
lished and maintained primarily for
the care and treatment of individuals
with tuberculosis or mental diseases
(whether or not it is licensed);

(iii) An institution for the mentally
retarded is not an institution for men-
tal diseases;

(iv) An individual on conditional re-
lease or convalescent leave from an in-
stitution for mental diseases is not
considered to be a patient in such insti-
tution.

(b) Definitions. For purposes of Fed-
eral financial participation under para-
graph (a) of this section:

(1) Institution means an establish-
ment which furnishes (in single or mul-
tiple facilities) food and shelter to four
or more persons unrelated to the pro-
prietor, and in addition, provides some
treatment or services which meet some
need beyond the basic provision of food
and shelter.

(2) In an institution refers to an indi-
vidual who is admitted to participate
in the living arrangements and to re-
ceive treatment or services provided
there which are appropriate to his re-
quirements.

(3) Public institution means an institu-
tion that is the responsibility of a gov-
ernmental unit or over which a govern-
mental unit exercises administrative
control.

(4) Inmate of a public institution means
a person who is living in a public insti-
tution. An individual is not considered
an inmate when:
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(i) He is in a public educational or vo-
cational training institution, for pur-
poses of securing education or voca-
tional training, or

(ii) He is in a public institution for a
temporary emergent period pending
other arrangements appropriate to his
needs.

(5) Medical institution means an insti-
tution which:

(i) Is organized to provide medical
care, including nursing and convales-
cent care;

(ii) Has the necessary professional
personnel, equipment, and facilities to
manage the medical, nursing, and
other health needs of patients on a con-
tinuing basis in accordance with ac-
cepted standards;

(iii) Is authorized under State law to
provide medical care;

(iv) Is staffed by professional per-
sonnel who have clear and definite re-
sponsibility to the institution in the
provision of professional medical and
nursing services including adequate
and continual medical care and super-
vision by a physician; sufficient reg-
istered nurse or licensed practical
nurse supervision and services and
nurse aid services to meet nursing care
needs; and appropriate guidance by a
physician(s) on the professional aspects
of operating the facility.

(6) Institution for tuberculosis means
an institution which is primarily en-
gaged in providing diagnosis, treat-
ment, or care of persons with tuber-
culosis, including medical attention,
nursing care, and related services.

(7) Institution for mental diseases
means an institution which is pri-
marily engaged in providing diagnosis,
treatment or care of persons with men-
tal diseases, including medical atten-
tion, nursing care, and related services.

(8) Patient means an individual who is
in need of and receiving professional
services directed by a licensed practi-
tioner of the healing arts toward main-
tenance, improvement, or protection of
health, or alleviation of illness, dis-
ability, or pain.

[36 FR 3867, Feb. 27, 1971]

§ 233.70 Blindness.
(a) State plan requirements. A State

plan under title X or XVI of the Social
Security Act must:

(1) Contain a definition of blindness
in terms of ophthalmic measurement.
The following definition is rec-
ommended: An individual is considered
blind if he has central visual acuity of
20/200 or less in the better eye with cor-
recting glasses or a field defect in
which the peripheral field has con-
tracted to such an extent that the
widest diameter of visual field
subtends an angular distance of no
greater than 20°.

(2) Provide, in any instance in which
a determination is to be made whether
an individual is blind or continues to
be blind as defined under the State
plan, that there will be an initial ex-
amination or re-examination per-
formed by either a physician skilled in
the diseases of the eye or by an optom-
etrist, whichever the individual so se-
lects.

(i) No examination is necessary when
both eyes are missing.

(ii) Where an initial eye examination
or re-examination is necessary, the
physician or optometrist conducting
such examination will submit to the
State agency a report thereof, on such
forms and in such manner, as may be
prescribed for such purpose. A deter-
mination whether the individual meets
the State’s definition of blindness
under the State plan will be based upon
a review of such eye examination re-
port as provided for in paragraph (a)(3)
of this section, and other information
or additional examination reports as
the State deems necessary.

(3) Provide that each initial eye ex-
amination report and any subsequent
re-examination report will be reviewed
by a State reviewing physician skilled
in the diseases of the eye (e.g., an oph-
thalmologist or an eye, ear, nose and
throat specialist). Such physician is re-
sponsible for making the agency’s deci-
sion that the applicant or recipient
does or does not meet the State’s defi-
nition of blindness, and for deter-
mining if and when reexaminations are
necessary in periodic reviews of eligi-
bility, as required in § 206.10(a)(9)(iii) of
this chapter.

(b) Federal financial participation—(1)
Assistance payments. Federal financial
participation is available in assistance
provided to or in behalf of any other-
wise eligible person who is blind under
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the State’s title X or XVI plan. Blind-
ness may be considered as continuing
until a determination by the reviewing
physician establishes the fact that the
recipient’s vision has improved beyond
the State’s definition of blindness set
forth under its State title of X or XVI
plan.

(2) Administrative expenses. Federal fi-
nancial participation is available in
any expenditures incident to the eye
examination necessary to determine
whether an individual is blind.

[36 FR 3867, Feb. 27, 1971, as amended at 40
FR 25819, June 19, 1975]

§ 233.80 Disability.
(a) State plan requirements. A State

plan under title XIV or XVI of the So-
cial Security Act must:

(1) Contain a definition of perma-
nently and totally disabled, showing
that:

(i) ‘‘Permanently’’ is related to the
duration of the impairment or com-
bination of impairments; and

(ii) ‘‘Totally’’ is related to the degree
of disability.

The following definition is recommended:
‘‘Permanently and totally disabled’’ means

that the individual has some permanent
physical or mental impairment, disease, or
loss, or combination thereof, this substan-
tially precludes him from engaging in useful
occupations within his competence, such as
holding a job.
Under this definition:

‘‘Permanently’’ refers to a condition which
is not likely to improve or which will con-
tinue throughout the lifetime of the indi-
vidual; it may be a condition which is not
likely to respond to any known therapeutic
procedures, or a condition which is likely to
remain static or to become worse unless cer-
tain therapeutic measures are carried out,
where treatment is unavailable, inadvisable,
or is refused by the individual on a reason-
able basis; ‘‘permanently’’ does not rule out
the possibility of vocational rehabilitation
or even possible recovery in light of future
medical advances or changed prognosis; in
this sense the term refers to a condition
which continues indefinitely, as distinct
from one which is temporary or transient;

‘‘Totally’’ involves considerations in addi-
tion to those verified through the medical
findings, such as age, training, skills, and
work experience, and the probable func-
tioning of the individual in his particular
situation in light of his impairment; an indi-
vidual’s disability would usually be tested in
relation to ability to engage in remunerative

employment; the ability to keep house or to
care for others would be the appropriate test
for (and only for) individuals, such as house-
wives, who were engaged in this occupation
prior to the disability and do not have a his-
tory of gainful employment; eligibility may
continue, even after a period of rehabilita-
tion and readjustment, if the individual’s
work capacity is still very considerably lim-
ited (in comparison with that of a normal
person) in terms of such factors as the speed
with which he can work, the amount he can
produce in a given period of time, and the
number of hours he is able to work.

(2) Provide for the review of each
medical report and social history by
technically competent persons—not
less than a physician and a social
worker qualified by professional train-
ing and pertinent experience—acting
cooperatively, who are responsible for
the agency’s decision that the appli-
cant does or does not meet the State’s
definition of permanent and total dis-
ability. Under this requirement:

(i) The medical report must include a
substantiated diagnosis, based either
on existing medical evidence or upon
current medical examination;

(ii) The social history must contain
sufficient information to make it pos-
sible to relate the medical findings to
the activities of the ‘‘useful occupa-
tion’’ and to determine whether the in-
dividual is totally disabled, and

(iii) The review physician is respon-
sible for setting dates for reexamina-
tion; the review team is responsible for
reviewing reexamination reports in
conjunction with the social data to de-
termine whether disabled recipients
whose health condition may improve
continue to meet the State’s definition
of permanent and total disability.

(3) Provide for cooperative arrange-
ments with related programs, such as
vocational rehabilitation services.

(b) Federal financial participation—(1)
Assistance payments. Federal financial
participation is available in payments
to or in behalf of any otherwise eligible
individual who is permanently and to-
tally disabled. Permanent and total
disability may be considered as con-
tinuing until the review team estab-
lishes the fact that the recipient’s dis-
ability is no longer within the State’s
definition of permanent and total dis-
ability.
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(2) Administrative expenses. Federal fi-
nancial participation is available in
any expenditures incident to the med-
ical examinations necessary to deter-
mine whether an individual is perma-
nently and totally disabled.

[36 FR 3867, Feb. 27, 1971]

§ 233.90 Factors specific to AFDC.
(a) State plan requirements. A State

plan under title IV–A of the Social Se-
curity Act shall provide that:

(1) The determination whether a
child has been deprived of parental sup-
port or care by reason of the death,
continued absence from the home, or
physical or mental incapacity of a par-
ent, or (if the State plan includes such
cases) the unemployment of his or her
parent who is the principal earner will
be made only in relation to the child’s
natural or adoptive parent, or in rela-
tion to the child’s stepparent who is
married, under State law, to the child’s
natural or adoptive parent and is le-
gally obligated to support the child
under State law of general applica-
bility which requires stepparents to
support stepchildren to the same ex-
tent that natural or adoptive parents
are required to support their children.
Under this requirement, the inclusion
in the family, or the presence in the
home, of a ‘‘substitute parent’’ or
‘‘man-in-the-house’’ or any individual
other than one described in this para-
graph is not an acceptable basis for a
finding of ineligibility or for assuming
the availability of income by the
State; and

(2) Where it has reason to believe
that a child receiving aid is in an un-
suitable environment because of known
or suspected instances of physical or
mental injury, sexual abuse or exploi-
tation, or negligent treatment or mal-
treatment of such child, under cir-
cumstances which indicate the child’s
health or welfare is threatened, the
State or local agency will:

(i) Bring such condition to the atten-
tion of a court, law-enforcement agen-
cy, or other appropriate agency in the
State, providing whatever data it has
with respect to the situation;

(ii) In reporting such conditions, use
the same criteria as are used in the
State for all other parents and chil-
dren; and

(iii) Cooperate with the court or
other agency in planning and imple-
menting action in the best interest of
the child.

(b) Conditions for plan approval. (1) A
child may not be denied AFDC either
initially or subsequently ‘‘because of
the conditions of the home in which
the child resides’’, or because the home
is considered ‘‘unsuitable’’, unless
‘‘provision is otherwise made pursuant
to a State statute for adequate care
and assistance with respect to such
child’’. (Section 404(b) of the Social Se-
curity Act.)

(2) An otherwise eligible child who is
under the age of 18 years may not be
denied AFDC, regardless of whether she
attends school (unless she is required
to participate in the JOBS program
pursuant to § 250.30 and she is assigned
to educational activities) or makes sat-
isfactory grades.

(3) A state may elect to include in its
AFDC program children age 18 who are
full-time students in a secondary
school, or in the equivalent level of vo-
cational or technical training, and who
may reasonably be expected to com-
plete the program before reaching age
19.

(4)(i) A child may not be denied
AFDC either initially or subsequently
because a parent or other caretaker
relative fails to cooperate with the
child support agency in performing any
of the activities needed to:

(A) Establish the paternity of a child
born out of wedlock; or

(B) Obtain support from a person
having a legal duty to support the
child.

(ii) Any parent or caretaker relative
who fails to so cooperate shall be treat-
ed in accordance with § 232.12 of this
chapter.

(5) [Reserved]
(6) An otherwise eligible child may

not be denied AFDC if a parent is men-
tally or physically incapacitated as de-
fined in paragraph (c)(1)(iv) of this sec-
tion.

(c) Federal financial participation. (1)
Federal financial participation under
title IV–A of the Social Security Act in
payments with respect to a ‘‘dependent
child,’’ as defined in section 406(a) of
the Act, is available within the fol-
lowing interpretations:
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(i) Needy child deprived by reason of.
The phrase ‘‘needy child * * * deprived
* * * by reason of’’ requires that both
need and deprivation of parental sup-
port or care exist in the individual
case. The phrase encompasses the situ-
ation of any child who is in need and
otherwise eligible, and whose parent—
father or mother—either has died, has
a physical or mental incapacity, or is
continually absent from the home.
This interpretation is equally applica-
ble whether the parent was the chief
bread winner or devoted himself or her-
self primarily to the care of the child,
and whether or not the parents were
married to each other. The determina-
tion whether a child has been deprived
of parental support or care is made in
relation to the child’s natural parent
or, as appropriate, the adoptive parent
or stepparent described in paragraph
(a) of this section.

(ii) Death of a parent. If either parent
of a child is deceased, the child is de-
prived of parental support or care, and
may, if he is in need and otherwise eli-
gible, be included within the scope of
the program.

(iii) Continued absence of the parent
from the home. Continued absence of the
parent from the home constitutes the
reason for deprivation of parental sup-
port or care when the parent is out of
the home, the nature of the absence is
such as either to interrupt or to termi-
nate the parent’s functioning as a pro-
vider of maintenance, physical care, or
guidance for the child, and the known
or indefinite duration of the absence
precludes counting on the parent’s per-
formance of the function of planning
for the present support or care of the
child. If these conditions exist, the par-
ent may be absent for any reason, and
may have left only recently or some
time previously; except that a parent
whose absence is occasioned solely by
reason of the performance of active
duty in the uniformed services of the
United States (as defined in section
101(3) of Title 37, United States code) is
not considered absent from the home.
A parent who is a convicted offender
but is permitted to live at home while
serving a court-imposed sentence by
performing unpaid public work or un-
paid community service during the

workday is considered absent from the
home.

(iv) ‘‘Physical or mental incapacity’’.
‘‘Physical or mental incapacity’’ of a
parent shall be deemed to exist when
one parent has a physical or mental de-
fect, illness, or impairment. The inca-
pacity shall be supported by competent
medical testimony and must be of such
a debilitating nature as to reduce sub-
stantially or eliminate the parent’s
ability to support or care for the other-
wise eligible child and be expected to
last for a period of at least 30 days. In
making the determination of ability to
support, the agency shall take into ac-
count the limited employment oppor-
tunities of handicapped individuals.

A finding of eligibility for OASDI or
SSI benefits, based on disability or
blindness is acceptable proof of inca-
pacity for AFDC purposes.

(v) ‘‘Living with [a specified relative] in
a place of residence maintained * * * as
his * * * own home’’. (A) A child may be
considered to meet the requirement of
living with one of the relatives speci-
fied in the Act if his home is with a
parent or a person in one of the fol-
lowing groups:

(1) Any blood relative, including
those of half-blood, and including first
cousins, nephews, or nieces, and per-
sons of preceding generations as de-
noted by prefixes of grand, great, or
great-great.

(2) Stepfather, stepmother, step-
brother, and stepsister.

(3) Person who legally adopt a child
or his parent as well as the natural and
other legally adopted children of such
persons, and other relatives of the
adoptive parents in accordance with
State law.

(4) Spouses of any persons named in
the above groups even after the mar-
riage is terminated by death or di-
vorce.

(B) A home is the family setting
maintained or in process of being es-
tablished, as evidenced by assumption
and continuation of responsibility for
day to day care of the child by the rel-
ative with whom the child is living. A
home exists so long as the relative ex-
ercises responsibility for the care and
control of the child, even though either
the child or the relative is temporarily
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absent from the customary family set-
ting. Within this interpretation, the
child is considered to be ‘‘living with’’
his relative even though:

(1) He is under the jurisdiction of the
court (e.g., receiving probation services
or protective supervision); or

(2) Legal custody is held by an agen-
cy that does not have physical posses-
sion of the child.

(2) Federal financial participation is
available in:

(i) Initial payments made on behalf
of a child who goes to live with a rel-
ative specified in section 406(a)(1) of
the Social Security Act within 30 days
of the receipt of the first payment, pro-
vided payments are not made for con-
current period for the same child in the
home of another relative or as foster
care under title IV–E;

(ii) Payments made for the entire
month in the course of which a child
leaves the home of a specified relative,
provided payments are not made for a
concurrent period for the same child in
the home of another relative or as fos-
ter care under title IV–E; and

(iii) Payments made to persons act-
ing for relatives specified in section
406(a)(1) of the Act in emergency situa-
tions that deprive the child of the care
of the relative through whom he has
been receiving aid, for a temporary pe-
riod necessary to make and carry out
plans for the child’s continuing care
and support.

(iv) At State option, (A) payments
with respect to a pregnant woman with
no other children receiving assistance,
and additionally, at State option, (B)
payments for the purpose of meeting
special needs occasioned by or result-
ing from pregnancy both for the preg-
nant woman with no other children as
well as for the pregnant woman receiv-
ing AFDC. However, for both para-
graphs (c)(2)(iv) (A) and (B) of this sec-
tion it must be medically verified that
the child is expected to be born in the
month such payments are made or
within the three-month period fol-
lowing such month of payment, and
who, if such child had been born and
was living with her in the month of
payment, would be eligible for aid to
families with dependent children. Fed-
eral financial participation is not
available to meet the needs of the un-

born child. (Refer to Medicaid regula-
tions at 42 CFR 435.115 for Medicaid
coverage of pregnant women.)

(3) Federal financial participation (at
the 50 percent rate) is available in any
expenses incurred in establishing eligi-
bility for AFDC, including expenses in-
cident to obtaining necessary informa-
tion to determine the existence of inca-
pacity of a parent or pregnancy of a
mother.

[36 FR 3868, Feb. 27, 1971 as amended at 39 FR
34038, Sept. 23, 1974; 40 FR 27156, June 26, 1975;
44 FR 12424, Mar. 7, 1979; 47 FR 5681, Feb. 5,
1982; 47 FR 41114, Sept. 17, 1982; 48 FR 28409,
June 21, 1983; 51 FR 9206, Mar. 18, 1986; 52 FR
28824, Aug. 4, 1987; 54 FR 42243, Oct. 13, 1989;
58 FR 49218, Sept. 22, 1993; 59 FR 26142, May
19, 1994]

§ 233.100 Dependent children of unem-
ployed parents.

(a) Requirements for State Plans. If a
State wishes to provide AFDC for chil-
dren of unemployed parents, the State
plan under title IV–A of the Social Se-
curity Act must:

(1) Include a definition of an unem-
ployed parent who is the principal
earner which shall apply only to fami-
lies determined to be needy in accord-
ance with the provisions in § 233.20.
Such definition must include any such
parent who:

(i) Is employed less than 100 hours a
month; or

(ii) Exceeds that standard for a par-
ticular month, if the work is intermit-
tent and the excess is of a temporary
nature as evidenced by the fact that he
or she was under the 100-hour standard
for the prior 2 months and is expected
to be under the standard during the
next month; except that at the option
of the State, such definition need not
include a principal earner who is unem-
ployed because of participation in a
labor dispute (other than a strike) or
by reason of conduct or circumstances
which result or would result in dis-
qualification for unemployment com-
pensation under the State’s unemploy-
ment compensation law.

(2) Include a definition of a depend-
ent child which shall include any child
of an unemployed parent (as defined by
the State pursuant to paragraph (a)(1)
of this section) who would be, except
for the fact that his parent is not dead,
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absent from the home, or incapaci-
tated, a dependent child under the
State’s plan approved under section 402
of the Act.

(3) Provide for payment of aid with
respect to any dependent child (as de-
fined by the State pursuant to para-
graphs (a)(2) of this section) when the
conditions set forth in paragraphs
(a)(3) (i), (ii), (iii), and (vii) of this sec-
tion are met:

(i) His or her parent who is the prin-
cipal earner has been unemployed for
at least 30 days prior to the receipt of
such aid.

(ii) Such parent has not without good
cause, within such 30-day period prior
to the receipt of such aid, refused a
bona fide offer of employment or train-
ing for employment. Before it is deter-
mined that such parent has refused a
bona fide offer of employment or train-
ing for employment without good
cause, the agency must make a deter-
mination that such an offer was actu-
ally made. (In the case of offers of em-
ployment made through the public em-
ployment or manpower agencies, the
determination as to whether the offer
was bona fide, or whether there was
good cause to refuse it, will be made by
that office or agency.) The parent must
be given an opportunity to explain why
such offer was not accepted. Questions
with respect to the following factors
must be resolved:

(a) That there was a definite offer of
employment at wages meeting any ap-
plicable minimum wage requirements
and which are customary for such work
in the community;

(b) Any questions as to the parent’s
inability to engage in such employ-
ment for physical reasons or because
he has no way to get to or from the
particular job; and

(c) Any questions of working condi-
tions, such as risks to health, safety, or
lack of worker’s compensation protec-
tion.

(iii) Such parent (a) has six or more
quarters of work (as defined in para-
graph (a)(3)(iv) of this section), within
any 13-calendar-quarter period ending
within 1 year prior to the application
for such aid, or (b) within such 1-year
period, received unemployment com-
pensation under an unemployment
compensation law of a State or of the

United States, or was qualified under
the terms of paragraph (a)(3)(v) of this
section) for such compensation under
the State’s unemployment compensa-
tion law.

(iv) A ‘‘quarter of work’’ with respect
to any individual means a period (of 3
consecutive calendar months ending on
March 31, June 30, September 30, or De-
cember 31) in which he or she received
earned income of not less than $50 (or
which is a ‘‘quarter of coverage’’ as de-
fined in section 213(a)(2) of the Act), or
in which he or she participated in a
community work experience program
under section 409 of the Act or the
work incentive program established
under title IV–C of the Act.

(v) An individual shall be deemed
‘‘qualified’’ for unemployment com-
pensation under the State’s unemploy-
ment compensation law if he would
have been eligible to receive such bene-
fits upon filing application, or he per-
formed work not covered by such law
which, if it had been covered, would
(together with any covered work he
performed) have made him eligible to
receive such benefits upon filing appli-
cation.

(vi)(A) The ‘‘parent who is the prin-
cipal earner’’ means, in the case of any
child, whichever parent, in a home in
which both parents of such child are
living, earned the greater amount of
income in the 24-month period the last
month of which immediately precedes
the month in which an application is
filed for aid under this part on the
basis of the unemployment of a parent.
If the State cannot secure primary evi-
dence of earnings for this period, the
State shall designate the principal
earner, using the best evidence avail-
able. The earnings of each parent are
considered in determining the principal
earner regardless of when their rela-
tionship began. The principal earner so
defined remains the principal earner
for each consecutive month for which
the family receives such aid on the
basis of such application. This require-
ment applies to both new applicants
and current AFDC unemployed parent
families who were eligible and receiv-
ing aid prior to October 1, 1981.

(B) If both parents earned an iden-
tical amount of income (or earned no
income) in such 24-month period, the
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State shall designate which parent
shall be the principal earner.

(vii) The parent who is the principal
earner (unless exempt under § 240.14)
has met the requirements for participa-
tion in an employment search program
under part 240 of this chapter.

(4) Provide for entering into coopera-
tive arrangements with the State agen-
cy responsible for administering or su-
pervising the administration of voca-
tional education to assure maximum
utilization of available public voca-
tional education services and facilities
in the State to encourage the retrain-
ing of individuals capable of being re-
trained.

(5) Provide for the denial of such aid
to any such dependent child or the rel-
ative specified in section 406(a)(1) of
the Act with whom such child is living,

(i) If and for so long as such child’s
parent, unless exempt under § 224.20, is
not currently registered for the work
incentive program or if exempt under
§ 224.20(b)(6), is not currently registered
with a public employment office in the
State, except that in a State with an
approved JOBS plan under § 250.20, such
child’s parent, unless exempt under
§ 250.30(b), must be currently partici-
pating (or available for participation)
in a program under part 250, or, if he is
exempt under § 250.30(b)(5), must be reg-
istered with a public employment of-
fice in the State, and

(ii) With respect to any week for
which such child’s parent qualifies for
unemployment compensation under an
unemployment compensation law of
the State or of the United States but
refuses to apply for or accept such un-
employment compensation, and

(iii) If the parent who is the principal
earner (unless exempt under § 240.14)
fails to meet the requirements for par-
ticipation in a program of employment
search established under part 240 of
this chapter.

(6) Provide that within 30 days after
the receipt of such aid, unemployed
principal earners will be certified for
participation in the Work Incentive
program under part 224 or, if the State
IV–A agency has an approved JOBS
plan pursuant to § 250.20, will partici-
pate or apply for participation in a pro-
gram under part 250 unless the program

is not available in the area where the
parent is living.

(b) [Reserved]
(c) Federal financial participation. (1)

Federal financial participation is avail-
able in payments authorized in accord-
ance with the State plan approved
under section 402 of the Act as aid to
families with dependent children with
respect to a child.

(i) Who meets the requirements of
section 406(a)(2) of the Act;

(ii) Who is living with any of the rel-
atives specified in section 406(a)(1) of
the Act in a place of residence main-
tained by one or more of such relatives
as his (or their) own home;

(iii) Who has been deprived of paren-
tal support or care by reason of the
fact that his or her parent who is the
principal earner is employed less than
100 hours a month; or exceeds that
standard for a particular month if his
or her work is intermittent and the ex-
cess is of a temporary nature as evi-
denced by the fact that he or she was
under the 100-hour standard for 2 prior
months and is expected to be under the
standard during the next month.

(iv) Whose parent who is the prin-
cipal earner (a) has six or more quar-
ters of work (as defined in paragraph
(a)(3)(iv) of this section) within any 13-
calendar-quarter period ending within 1
year prior to the application for such
aid, (b) within such 1-year period, re-
ceived unemployment compensation
under an unemployment compensation
law of a State or of the United States,
or was qualified (under the terms of
paragraph (a)(3)(v) of this section) for
such compensation under the State’s
unemployment compensation law; and

(v) Whose parent who is the principal
earner (a) is currently registered with
the WIN program unless exempt or is
registered with the public employment
office in the State if exempt from WIN
registration under § 224.20(b)(6) or be-
cause there is no WIN program in
which he can effectively participate;
and (b) has not refused to apply for or
accept unemployment compensation
with respect to any week for which
such child’s parent qualifies for unem-
ployment compensation under an un-
employment compensation law of a
State or of the United States.
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(2) The State may not include in its
claim for Federal financial participa-
tion payments made as aid under the
plan with respect to a child who meets
the conditions set forth in paragraph
(c)(1) of this section, where such pay-
ments were made.

(i) For any part of the 30-day period
specified in paragraph (a)(3)(i) of this
section;

(ii) For such 30-day period if during
that period the parent refused without
good cause a bona fide offer of employ-
ment or training for employment;

(iii) For any period beginning with
the 31st day after receipt of aid, if and
for as long as no action is taken during
the period to certify the parent for par-
ticipation in the Work Incentive pro-
gram under part 224, or if the State IV–
A agency has an approved JOBS plan
pursuant to § 250.20, no action is taken
during the period to undertake appro-
priate steps directed toward the par-
ticipation of such parent in a program
under part 250; and

(iv) For any part of the sanction pe-
riod imposed under § 240.22 (for failure
to meet the requirements for participa-
tion in the employment search pro-
gram).

(d) For all States (other than Puerto
Rico, American Samoa, Guam, and the
Virgin Islands) the provisions of this
section are suspended through Sep-
tember 30, 1998. For Puerto Rico, Amer-
ican Samoa, Guam, and the Virgin Is-
lands, the provisions of this section are
suspended from October 1, 1992,
through September 30, 1998.

[34 FR 1146, Jan. 24, 1969, as amended at 36
FR 13604, July 22, 1971; 38 FR 18549, July 12,
1973; 38 FR 26608, Sept. 24, 1973; 46 FR 46769,
Sept. 21, 1981; 47 FR 5681, Feb. 5, 1982; 47 FR
41114, Sept. 17, 1982; 47 FR 43383, Oct. 1, 1982;
48 FR 28409, June 21, 1983; 51 FR 9206, Mar. 18,
1986; 54 FR 42244, Oct. 13, 1989; 57 FR 30426,
July 9, 1992]

§ 233.101 Dependent children of unem-
ployed parents.

(a) Requirements for State Plans. Ef-
fective October 1, 1990 (for Puerto Rico,
American Samoa, Guam, and the Vir-
gin Islands, October 1, 1992), a State
plan must provide for payment of
AFDC for children of unemployed par-
ents. A State plan under title IV–A for
payment of such aid must:

(1) Include a definition of an unem-
ployed parent who is the principal
earner which shall apply only to fami-
lies determined to be needy in accord-
ance with the provisions in § 233.20 of
this part. Such definition must have a
reasonable standard for measuring un-
employment and, at a minimum, in-
clude any such parent who:

(i) Is employed less than 100 hours a
month; or

(ii) Exceeds that standard for a par-
ticular month, if the work is intermit-
tent and the excess is of a temporary
nature as evidenced by the fact that he
or she was under the 100-hour standard
for the prior 2 months and is expected
to be under the standard during the
next month; except that at the option
of the State, such definition need not
include a principal earner who is unem-
ployed because of participation in a
labor dispute (other than a strike) or
by reason of conduct or circumstances
which result or would result in dis-
qualification for unemployment com-
pensation under the State’s unemploy-
ment compensation law.

(2) Include a definition of a depend-
ent child which shall include any child
of an unemployed parent (as defined by
the State pursuant to paragraph (a)(1)
of this section) who would be, except
for the fact that his parent is not dead,
absent from the home, or incapaci-
tated, a dependent child under the
State’s plan approved under section 402
of the Act.

(3) Provide for payment of aid with
respect to any dependent child (as de-
fined by the State pursuant to para-
graph (a)(2) of this section) when the
conditions set forth in paragraphs
(a)(3)(i), (a)(3)(ii), and (a)(3)(iii) of this
section are met.

(i) His or her parent who is the prin-
cipal earner has been unemployed for
at least 30 days prior to the receipt of
such aid;

(ii) Such parent has not without good
cause, within such 30-day period prior
to the receipt of such aid, refused a
bona fide offer of employment or train-
ing for employment. Before it is deter-
mined that such parent has refused a
bona fide offer of employment or train-
ing for employment without good
cause, the agency must make a deter-
mination that such offer was actually
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made. (In the case of offers of employ-
ment made through the public employ-
ment or manpower agencies, the deter-
mination as to whether the offer was
bona fide, or whether there was good
cause to refuse it, shall be made by the
title IV–A agency. The IV–A agency
may accept the recommendations of
such agencies.) The parent must be
given an opportunity to explain why
such offer was not accepted. Questions
with respect to the following factors
must be resolved:

(A) That there was a definite offer of
employment at wages meeting any ap-
plicable minimum wage requirements
and which are customary for such work
in the community;

(B) Any questions as to the parent’s
inability to engage in such employ-
ment for physical reasons or because
he has no way to get to or from the
particular job; and

(C) Any questions of working condi-
tions, such as risks to health, safety, or
lack of worker’s compensation protec-
tion.

(iii) Such parent:
(A) Has six or more quarters of work

(as defined in paragraph (a)(3)(iv) of
this section), within any 13-calendar-
quarter period ending within one year
prior to the application for such aid, or

(B) Within such 1-year period, re-
ceived unemployment compensation
under an unemployment compensation
law of a State or of the United States,
or was qualified under the terms of
paragraph (a)(3)(v) of this section for
such compensation under the State’s
unemployment compensation law.

(iv) A ‘‘quarter of work’’ with respect
to any individual means a period (of 3
consecutive calendar months ending on
March 31, June 30, September 30, or De-
cember 31):

(A) In which an individual received
earned income of not less than $50 (or
which is a ‘‘quarter of coverage’’ as de-
fined in section 213(a)(2) of the Social
Security Act) or participated in a pro-
gram under part 250 of this chapter; or

(B) At State option (as specified in
the plan), in one or more subdivisions
of the State, in which he or she at-
tended, full-time, an elementary
school, a secondary school, or a voca-
tional or technical training course that
is designed to prepare the individual

for gainful employment, or in which
the individual participated in an edu-
cational or training program estab-
lished under the Job Training Partner-
ship Act, provided that an individual
may qualify for no more than four
quarters of work under this paragraph
for purposes of the requirement set
forth in paragraph (a)(3)(iii)(A) of this
section; and

(C) A calendar quarter ending before
October 1990 in which an individual
participated in CWEP under section 409
of the Social Security Act or the WIN
program established under title IV–C of
the Social Security Act (as in effect for
a State immediately before the effec-
tive date of that State’s JOBS pro-
gram).

(v) An individual shall be deemed
‘‘qualified’’ for unemployment com-
pensation under the State’s unemploy-
ment compensation law if he or she
would have been eligible to receive
such benefits upon filing an applica-
tion, or he performed work not covered
by such law, which, if it had been cov-
ered, would (together with any covered
work he performed) have made him eli-
gible to receive such benefits upon fil-
ing an application.

(vi)(A) The ‘‘parent who is the prin-
cipal earner’’ means, in the case of any
child, whichever parent, in a home in
which both parents of such child are
living, earned the greater amount of
income in the 24-month period the last
month of which immediately precedes
the month in which an application is
filed for aid under this part on the
basis of the unemployment of a parent.
If the State cannot secure primary evi-
dence of earnings for this period, the
State shall designate the principal
earner, using the best evidence avail-
able. The earnings of each parent are
considered in determining the principal
earner regardless of when their rela-
tionship began. The principal earner so
defined remains the principal earner
for each consecutive month for which
the family receives such aid on the
basis of such application. This require-
ment applies to both new applicants
and current AFDC unemployed parent
families who were eligible and receiv-
ing aid prior to October 1, 1981.

(B) If both parents earned an iden-
tical amount of income (or earned no
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income) in such 24-month period, the
State shall designate which parent
shall be the principal earner.

(4) Provide for entering into coopera-
tive arrangements with the State agen-
cy responsible for administering or su-
pervising the administration of voca-
tional education to assure maximum
utilization of available public voca-
tional education services and facilities
in the State to encourage the retrain-
ing of individuals capable of being re-
trained.

(5) Provide that the needs of the
child’s parent(s) shall not be taken into
account in determining the needs and
amount of assistance of the child’s
family:

(i) If and for so long as such child’s
parent(s), unless exempt under
§ 250.30(b) of this chapter, is not cur-
rently participating (or available for
participation) in a program under part
250 of this chapter or, if they are ex-
empt under § 250.30(b)(5) of this chapter
(or because a JOBS program has not
been established in the subdivision
where they reside or they reside in a
JOBS subdivision but there is no ap-
propriate JOBS activity in which they
can participate), are not registered
with a public employment office in the
State, and

(ii) With respect to any week for
which such child’s parent qualifies for
unemployment compensation under an
unemployment compensation law of
the State or of the United States but
refuses to apply for or accept such un-
employment compensation.

(6) Provide that medical assistance
will be furnished under the State’s ap-
proved plan under title XIX during any
month in which an otherwise eligible
individual is denied assistance solely
by reason of the time limitation pro-
vided under paragraph (b)(3) of this sec-
tion.

(b) State Plan Options. A State plan
under title IV–A may:

(1) Require the principal earner or
both parents to participate in an activ-
ity in the JOBS program under part 250
of this chapter, subject to the limita-
tions and conditions of part 250 of this
chapter, provided that the participa-
tion of each parent in all required ac-
tivities under the JOBS program does

not exceed 40 hours per week, per par-
ent.

(2) Provide cash assistance after the
performance of assigned program ac-
tivities by parents required to partici-
pate in an activity in the JOBS pro-
gram under part 250 of this chapter (as
provided in paragraph (b)(1) of this sec-
tion) so long as the State:

(i) Makes assistance payments at reg-
ular intervals at least monthly,

(ii) Prescribes a set of criteria which
defines goals or standards for each as-
signed activity in the JOBS program
which must be completed by the partic-
ipant prior to payment, and

(iii) Prior to, or concurrent with, as-
signment to an activity, notifies the
participant of the prescribed goals or
standards and that payment for a pe-
riod will be withheld unless perform-
ance of each assigned activity for that
period is completed.

(3) Provide for a State to operate a
payment after performance system
under which a family is issued an as-
sistance payment after the applicable
family member has successfully com-
pleted her obligation to participate in
JOBS for a specific period. If the appli-
cable family member fails without
good cause to satisfy the obligation,
the State may:

(i) Impose a sanction in accordance
with the JOBS program rules at
§§ 250.34, 250.35 and 250.36 of this chap-
ter;

(ii) Reduce the family’s assistance
payment to which the specific period
applies by the amount of the payment
attributable to the family member for
that period or do not make the pay-
ment to the family; or

(iii) Reduce the family’s assistance
payment to which the specific period
applies (or the amount of the payment
attributable to the family member for
that period) in proportion to the num-
ber of required hours that were not
completed.
For States that elect to implement
paragraphs (b)(3) (ii) or (iii) of this sec-
tion, the fair hearing requirements set
forth at § 205.10(a)(4)(ii)(K) of this chap-
ter apply.

(4) Limit the number of months that
a family may receive AFDC–UP under
this section when the following condi-
tions are met:
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(i) The State did not have on Sep-
tember 26, 1988, an approved AFDC–UP
program under section 407 of the Social
Security Act.

(ii) The family received such aid (on
the basis of the unemployment of the
parent who is the principal earner) in
at least 6 of the preceding 12 months.

(iii) The State has in effect a pro-
gram (described in the plan) for pro-
viding education, training, and employ-
ment services to assist parents in pre-
paring for and obtaining employment
throughout the year. Such a program
may include education, training and
employment activities under the JOBS
program which are provided in part 250
of this chapter or under a State-de-
signed program which provides:

(A) Education and instruction for in-
dividuals who have not graduated from
a secondary school or obtained an
equivalent degree,

(B) Training whereby an individual
acquires market-oriented skills nec-
essary for self-support, and

(C) Employment services which seek
to place individuals in jobs.

(iv) The State must guarantee child
care necessary for an individual to par-
ticipate in an approved, State-de-
signed, non-JOBS program. The regula-
tions at part 255 of this chapter apply
to such care.

(v) The State has the option of pro-
viding necessary supportive services
associated with an individual’s partici-
pation in a State-designed, non-JOBS
program. Federal financial participa-
tion is available under sections 403 (k)
and (l) of the Social Security Act. The
regulations at part 255 of this chapter
apply to such supportive services.

(vi) The State must inform an AFDC–
UP family at the time of application
that AFDC–UP cash assistance will ter-
minate due to a time limitation, that
any family with a child who is (or be-
comes) deprived due to the death, con-
tinued absence, or incapacity of a par-
ent may receive cash assistance under
the AFDC program during the time
limitation for AFDC–UP, and that a
program of training, education, and
employment services is available to
prepare the family to become self-sup-
porting.

(vii) Prior to termination due to a
time limitation, the State must notify

an AFDC–UP recipient family of the
earliest month that it may receive
AFDC–UP cash assistance again. This
notification may be included in the no-
tice of proposed action which is re-
quired pursuant to § 205.10(a)(4) of this
chapter. To receive assistance again,
the family must make a new applica-
tion.

(viii) In establishing eligibility upon
re-application following months of
nonpayment due to the time limita-
tion, an otherwise eligible family that
does not receive aid in a month solely
by reason of the option to limit assist-
ance under this paragraph shall be
deemed, for purposes of determining
the period under paragraph
(a)(3)(iii)(A) of this section, to be re-
ceiving AFDC–UP cash assistance in
that month. This provision also applies
if, at the time of the family’s original
application for assistance, eligibility
was established based on the provisions
of paragraph (a)(3)(iii)(B) of this sec-
tion, but eligibility could have been es-
tablished based on the provisions of
paragraph (a)(3)(iii)(A) of this section.

(c) Federal Financial Participation. (1)
Federal financial participation is avail-
able for payments authorized in ac-
cordance with the State plan approved
under section 402 of the Act as aid to
families with dependent children with
respect to a child:

(i) Who meets the requirements of
section 406(a)(2) of the Act;

(ii) Who is living with any of the rel-
atives specified in section 406(a)(1) of
the Act in a place of residence main-
tained by one or more of such relatives
as his (or their) own home;

(iii) Who has been deprived of paren-
tal support or care by reason of the
fact that his or her parent who is the
principal earner is employed less than
100 hours a month; or exceeds that
standard for a particular month if his
or her work is intermittent and the ex-
cess is of a temporary nature as evi-
denced by the fact that he or she was
under the 100-hour standard for 2 prior
months and is expected to be under the
standard during the next month;

(iv) Whose parent who is the prin-
cipal earner:

(A) Has six or more quarters of work
(as defined in paragraph (a)(3)(iv) of
this section) within any 13-calendar-
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quarter period ending within 1 year
prior to the application for such aid,

(B) Within such 1-year period, re-
ceived unemployment compensation
under an unemployment compensation
law of a State or of the United States,
or was qualified (under the terms of
paragraph (a)(3)(v) of this section) for
such compensation under the State’s
unemployment compensation law; and

(v) Whose parent who is the principal
earner:

(A) Is currently participating in or
available to participate in an activity
in the JOBS program under part 250 of
this chapter, unless exempt, or is reg-
istered with the public employment of-
fice in the State if exempt from the
JOBS program under § 250.30(b)(5) of
this chapter; and

(B) Has not refused to apply for or ac-
cept unemployment compensation with
respect to any week for which such
child’s parent qualifies for unemploy-
ment compensation under an unem-
ployment compensation law of the
State or of the United States.

(2) The State may not include in its
claim for Federal financial participa-
tion payments made as aid under the
plan with respect to a child who meets
the conditions set forth in paragraph
(c)(1) of this section, where such pay-
ments were made:

(i) For any part of the 30-day period
specified in paragraph (a)(3)(i) of this
section;

(ii) For such 30-day period if during
that period the parent refused without
good cause a bona fide offer of employ-
ment or training for employment;

(iii) For any period beginning with
the 31st day after the receipt of aid, if
and for as long as no action is taken
during the period to undertake appro-
priate steps directed toward the par-
ticipation of the parent who is the
principal earner in a program under
part 250 of this chapter;

(iv) To the extent that such pay-
ments are made to meet the need of an
individual who is subject to a sanction
imposed, under part 250 of this chapter
(for failure to meet the requirements
for participation in the JOBS pro-
gram).

(3) Federal financial participation is
available for child care and supportive
services expenditures associated with

participation in an approved State-de-
signed program (as provided in para-
graph (b)(3)(iii) of this section) under
titles IV–A and IV–F of the Act respec-
tively. However, Federal financial par-
ticipation is not available for any
other costs, program or administrative,
associated with State-designed pro-
grams.

(d) For all States (other than Puerto
Rico, American Samoa, Guam, and the
Virgin Islands) the provisions of this
section are in effect through Sep-
tember 30, 1998. For Puerto Rico, Amer-
ican Samoa, Guam, and the Virgin Is-
lands, the provisions of this section are
in effect from October 1, 1992, through
September 30, 1998.

[57 FR 30426, July 9, 1992, as amended at 63
FR 42274, Aug. 7, 1998]

§ 233.106 Denial of AFDC benefits to
strikers.

(a) Condition for plan approval. A
State plan under title IV–A of the So-
cial Security Act must:

(1) Provide that participation in a
strike shall not constitute good cause
to leave, or to refuse to seek or accept,
employment.

(2)(i) Provide for the denial of AFDC
benefits to any family for any month
in which any caretaker relative with
whom the child is living is, on the last
day of such month, participating in a
strike; and

(ii) Provide that no individual’s needs
shall be included in determining the
amount of aid payable for any month
to a family under the plan if, on the
last day of such month, such individual
is participating in a strike.

(b) Definitions. (1) The State must de-
fine ‘‘strike’’ by using the National
Labor Relations Board definition (29
U.S.C. 142(2)) or another definition of
the term that is currently in State law.

(2) The State must define the term
‘‘participating in a strike.’’

(3) For purposes of paragraph (a)(2)(i)
of this section, ‘‘caretaker relative’’
means any natural or adoptive parent.

[47 FR 5682, Feb. 5, 1982]

§ 233.107 Restriction in payment to
households headed by a minor par-
ent.

(a) State plan requirements. A State in
its title IV–A State plan may provide
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that a minor parent and the dependent
child in his or her care must reside in
the household of a parent, legal guard-
ian, or other adult relative, or in an
adult-supervised supportive living ar-
rangement in order to receive, AFDC
unless:

(1) The minor parent has no living
parent or legal guardian whose where-
abouts is known;

(2) No living parent or legal guardian
of the minor parent allows the minor
parent to live in his or her home;

(3) The minor parent lived apart from
his or her own parent or legal guardian
for a period of at least one year before
either the birth of the dependent child
or the parent’s having made applica-
tion for AFDC;

(4) The physical or emotional health
or safety of the minor parent or de-
pendent child would be jeopardized if
they resided in the same residence with
the minor parent’s parent or legal
guardian;

(5) There is otherwise good cause for
the minor parent and dependent child
to receive assistance while living apart
from the minor parent’s parent, legal
guardian, or other adult relative, or an
adult-supervised supportive living ar-
rangement.

(b) Allegations. If a minor parent
makes allegations supporting the con-
clusion that paragraph (a)(4) of this
section applies, the State agency shall
determine whether it is justified.

(c) Good Cause. The circumstances
justifying a determination of good
cause must be set forth in the State
plan.

(d) Protective Payments. When a minor
parent and his or her dependent child
are required to live with the minor par-
ent’s parent, legal guardian, or other
adult relative, or in an adult-super-
vised supportive living arrangement,
then AFDC is paid (where possible) in
the form of a protective payment.

(e) Definitions: For purposes of this
section:

(1) A minor parent is an individual
who (i) is under the age of 18, (ii) has
never been married, and (iii) is either
the natural parent of a dependent child
living in the same household or eligible
for assistance paid under the State
plan to a pregnant woman as provided
in § 233.90(c)(2)(iv) of this part.

(2) A household of a parent, legal
guardian, or other adult relatives means
the place of residence of (i) a natural or
adoptive parent or a stepparent, or (ii)
a legal guardian as defined by the
State, or (iii) another individual who is
age 18 or over and related to the minor
parent as specified in § 233.90(c)(1)(v) of
this part provided that the residence is
maintained as a home for the minor
parent and child as provided in
§ 233.90(c)(1)(v)(B) of this part.

(3) An adult-supervised supportive liv-
ing arrangement means a private family
setting or other living arrangement
(not including a public institution),
which, as determined by the State, is
maintained as a family setting, as evi-
denced by the assumption of responsi-
bility for the care and control of the
minor parent and dependent child or
the provision of supportive services,
such as counseling, guidance, or super-
vision. For example, foster homes and
maternity homes are ‘‘adult-supervised
supportive living arrangements.’’

(f) Notice Requirements. Minor appli-
cants shall be informed about the eligi-
bility requirements and their rights
and obligations consistent with the
provisions at § 206.10(a)(2)(i). For exam-
ple, a State may wish to: (1) Advise the
minor of the possible exemptions and
specifically ask whether one or more of
these exemptions is applicable; and (2)
assist the minor in attaining the nec-
essary verifications if one or more of
these exemptions is alleged.

[57 FR 30428, July 9, 1992]

§ 233.110 Foster care maintenance and
adoption assistance.

(a) State plan requirements. A State
plan under title IV–A of the Social Se-
curity Act must provide that the State
has in effect a plan approved under
part E, title IV of the Social Security
Act, and operates a foster care mainte-
nance and adoption assistance program
in conformity with such a plan.

(b) [Reserved]

[51 FR 9206, Mar. 18, 1986]

§ 233.145 Expiration of medical assist-
ance programs under titles I, IV–A,
X, XIV and XVI of the Social Secu-
rity Act.

(a) Under the provisions of section
121(b) of Pub. L. 89–97, enacted July 30,
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1 See notice published Aug. 29, 1973 (38 FR
23337).

1965, no payment may be made to any
State under title I, IV–A, X, XIV or
XVI of the Social Security Act for aid
or assistance in the form of medical or
any other type of remedial care for any
period after December 31, 1969. How-
ever, these provisions do not affect the
availability of Federal financial par-
ticipation in the cost of medical or re-
medial care furnished under title IV–A
of the Act (pursuant to sections
403(a)(5) and 406(e) ) of the Act, as emer-
gency assistance to needy families with
children (see § 233.120 of this part), sub-
ject to the provisions of paragraph (c) 1

of this section. Federal financial par-
ticipation in vendor payments for med-
ical care and services is not otherwise
available except under title XIX of the
Act.

(b) Under the provisions of section
4(c) of Pub. L. 92–223, enacted December
28, 1971, and the provisions of section
292 of Pub. L. 92–603, enacted October
30, 1972:

(1) In the case of any State which on
January 1, 1972, had in effect a State
plan approved under title XIX of the
Social Security Act, section 1121 of the
Act authorizing payments under title I,
X, XIV, or XVI of the Act for assist-
ance in the form of institutional serv-
ices in intermediate care facilities is
rescinded; and

(2) In the case of any State which on
January 1, 1972, did not have in effect a
State plan approved under title XIX of
the Act, Federal financial participa-
tion is available in assistance in the
form of institutional services in inter-
mediate care facilities pursuant to sec-
tion 1121 of the Act and under the pro-
visions of § 234.130 of this chapter until
the first day of the first month after
January 1, 1972, that the State has in
effect a State plan approved under title
XIX.

(c)(1) Under the provisions of section
249D of Pub. L. 92–603, enacted October
30, 1972, Federal matching is not avail-
able for any portion of any payment by
any State under titles I, IV–A, X, XIV,
or XVI of the Social Security Act for
or on account of any medical or any
other type of remedial care provided by
an institution to any individual as an

inpatient thereof, in the case of any
State which has a plan approved under
title XIX of such Act, if such care is (or
could be provided, under a State plan
approved under title XIX of such Act,
by an institution certified under such
title XIX. The effective date of this
proposed provision will be the date of
publication of the final regulation in
the FEDERAL REGISTER.

(2) For purposes of this paragraph,
(i) An institution (see § 233.60(b)(1) of

this chapter) is considered to provide
medical or remedial care if it provides
any care or service beyond room and
board because of the physical or men-
tal condition (or both) of its inpatients;

(ii) An inpatient is an individual who
is living in an institution which pro-
vides medical or remedial care and who
is receiving care or service beyond
room and board because of his physical
or mental condition (or both).

(iii) Federal financial participation is
not available for any portion of the
payment for care of an inpatient. It is
immaterial whether such payment is
made as a vendor payment or as a
money payment or other cash assist-
ance payment. It is also immaterial
whether the payment is divided into
components, such as separate amounts
or payments for room and board, and
for care or services beyond room and
board, or whether the payment is con-
sidered to meet ‘‘basic’’ needs or ‘‘spe-
cial’’ needs. If, however, a money pay-
ment (or protective payment) is made
to an individual who is living in an in-
stitution, and such payment does not
exceed a reasonable rate for room,
board and laundry for individuals not
living in their own homes, and no addi-
tional payment is made for such indi-
vidual’s care in the institution, Federal
financial participation is available in
the money payment (or protective pay-
ment) since the individual may spend
the funds at his discretion and obtain
room and board at the place of his
choice.

(iv) Federal financial participation is
available in cash assistance payments
to meet the needs of an inpatient for
specific medical services, such as den-
tal care or prescription drugs, which
generally are not delivered in an insti-
tutional setting and in fact are not
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provided by the institution to the inpa-
tient, provided that such services are
not available to the individual under
the State’s approved title XIX plan.

[38 FR 26379, Sept. 20, 1973, as amended at 38
FR 32912, Nov. 29, 1973]

PART 234—FINANCIAL ASSISTANCE
TO INDIVIDUALS

Sec.
234.11 Assistance in the form of money pay-

ments.
234.60 Protective, vendor, and two-party

payments for dependent children.
234.70 Protective payments for the aged,

blind, or disabled.
234.75 Rent payments to public housing

agencies.
234.120 Federal financial participation.
234.130 Assistance in the form of institu-

tional services in intermediate care fa-
cilities.

AUTHORITY: 42 U.S.C. 602, 603, 606, and 1302.

§ 234.11 Assistance in the form of
money payments.

(a) Federal financial participation is
available in money payments made
under a State plan under title I, IV–A,
X, XIV, or XVI of the Social Security
Act to eligible families and individuals.
Money payments are payments in cash,
checks, or warrants immediately re-
deemable at par, made to the grantee
or his legal representative with no re-
strictions imposed by the agency on
the use of funds by the individual.

(b) [Reserved]

[36 FR 22238, Nov. 23, 1971, as amended at 51
FR 9206, Mar. 18, 1986]

§ 234.60 Protective, vendor and two-
party payments for dependent chil-
dren.

(a) State plan requirements. (1) If a
State plan for AFDC under title IV–A
of the Social Security Act provides for
protective, vendor and two-party pay-
ments for cases other than failure to
participate in the Job Opportunities
and Basic Skills Training (JOBS) Pro-
gram under § 250.34(d), or failure by the
caretaker relative to meet the eligi-
bility requirements of § 232.11, 232.12, or
232.13 of this chapter. It must meet the
requirements in paragraphs (a) (2)
through (11) of this section. In addi-
tion, the plan may provide for protec-

tive, vendor, and two-party payments
at the request of recipients as provided
in paragraph (a)(14) of this section.

(2)(i) Methods will be in effect to
identify children whose relatives have
demonstrated such an inability to
manage funds that payments to the
relative have not been or are not cur-
rently used in the best interest of the
child. This means that the relative has
misused funds to such an extent that
allowing him or her to manage the
AFDC grant is a threat to the health or
safety of the child.

(ii) States will establish criteria to
determine if mismanagement exists.
Under this provision, States may elect
to use as one criterion a presumption
of mismanagement based on a recipi-
ent’s nonpayment of rent.

(iii) Under State agency procedures,
the recipient shall be notified when-
ever a creditor requests a protective,
vendor, or two-party payment for
mismangement on the basis of non-
payment of bills.

(iv) The recipient shall be notified by
the agency of a decision not to use a
protective, vendor, or two-party pay-
ment if such payment has been re-
quested by a creditor.

(v) A statement of the specific rea-
sons that demonstrate the need for
making protective, vendor, and two-
party payments must be placed in the
file of the child involved.

(3) Criteria will be established to
identify the circumstances under which
protective, vendor, or two-party pay-
ments will be made in whole or in part
to:

(i) Another individual who is inter-
ested in or concerned with the welfare
of the child or relative; or

(ii) A person or persons furnishing
food, living accommodations or other
goods, services, or items to or for the
child, relative, or essential person.

(4) Procedures will be established for
making protective, vendor, or two-
party payments. Under this provision,
part of the payment may be made to
the family and part may be made to a
protective payee or to a vendor, or part
may be made in the form of two-party
payments, i.e., checks which are drawn
jointly to the order of the recipient and
the person furnishing goods, services,
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or items and negotiable only upon en-
dorsement by both the recipient and
the other person.

(5)—(6) [Reserved]
(7) Standards will be established for

selection:
(i) Of protective payees, who are in-

terested in or concerned with the
recepient’s welfare, to act for the re-
cipient in receiving and managing as-
sistance, with the selection of a protec-
tive payee being made by the recipient,
or with his participation and consent,
to the extent possible. If it is in the
best interest of the recipient for a staff
member of a private agency, of the
public welfare department, or of any
other appropriate organization to serve
as a protective payee, such selection
will be made preferably from the staff
of an agency or that part of the agency
providing protective services for fami-
lies; and the public welfare department
will employ such additional staff as
may be necessary to provide protective
payees. The selection will not include:
The executive head of the agency ad-
ministering public assistance; the per-
son determining financial eligibility
for the family; special investigative or
resource staff; or staff handling fiscal
processes related to the recipient; or
landlords, grocers, or other vendors of
goods, services, or items dealing di-
rectly with the recipient.

(ii) Of such persons providing goods,
services, or items with the selection of
such persons being made by the recipi-
ent, or with his participation and con-
sent, to the extent possible.

(8) The agency will undertake and
continue special efforts to develop
greater ability on the part of the rel-
ative to manage funds in such manner
as to protect the welfare of the family.

(9) Review will be made as frequently
as indicated by the individual’s cir-
cumstances, and at least once every 12
months, of:

(i) The need for protective, vendor,
and two-party payments; and

(ii) The way in which a protective
payee’s responsibilities are carried out.

(10) Provision will be made for termi-
nation of protective payments, or pay-
ments to a person furnishing goods or
services, as follows:

(i) When relatives are considered able
to manage funds in the best interest of

the child, there will be a return to
money payment status.

(ii) When it appears that need for
protective, vendor, or two-party pay-
ments will continue or is likely to con-
tinue beyond 2 years because all efforts
have not resulted in sufficiently im-
proved use of assistance in behalf of
the child, judicial appointment of a
guardian or other legal representative
will be sought and such payments will
terminate when the appointment has
been made.

(11)(i) Opportunity for a fair hearing
pursuant to § 205.10 will be given to any
individual claiming assistance in rela-
tion to the determination:

(A) That a protective, vendor, and
two-party payment should be made or
continued.

(B) As to the payee selected.
(ii) In cases where the agency has

elected the option to presume mis-
management based on a recipient’s
nonpayment of rent pursuant to para-
graph (a)(2)(ii), the agency may also
elect the option to provide the oppor-
tunity for a fair hearing pursuant to
§ 205.10 either before or after the man-
ner or form of payment has been
changed for these cases.

(12) In cases where an individual is
sanctioned for failure to participate in
WIN, employment search, CWEP, or
JOBS, the State plan must provide
that when protective or vendor pay-
ments are made pursuant to
§ 224.52(a)(1), § 238.22, § 240.22(a)(1),
§ 240.22(b)(1) and § 250.34(d) of this chap-
ter, only paragraphs (a)(7), (a)(9)(ii),
and (a)(11)(i) and (ii) of this section will
be applicable. Under these cir-
cumstances, when protective payments
are made, the entire payment will be
made to the protective payee; and
when vendor payments are made, at
least the greater part of the payment
will be through this method. However,
if after making all reasonable efforts,
the State agency is unable to locate an
appropriate individual to whom protec-
tive payments can be made, the State
may continue to make payments on be-
half of the remaining members of the
assistance unit to the sanctioned care-
taker relative. Provision will be made
for termination of protective pay-
ments, or payments to a person fur-
nishing goods or services, with return
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to money payment status when adults
who refused training, employment, or
participation in employment search
without good cause either accept train-
ing, employment, or employment
search or agree to do so. In the case of
continuing refusal of the relative to
participate, payments will be contin-
ued for the children in the home in ac-
cordance with this paragraph.

(13) For cases in which a caretaker
relative fails to meet the eligibility re-
quirements of §§ 232.11, 232.12, or 232.13
of this chapter by failing to assign
rights to support or cooperate in deter-
mining paternity, securing support, or
identifying and providing information
to assist the State in pursuing third
party liability for medical services, the
State plan must provide that only the
requirements of paragraphs (a)(7) and
(9)(ii) of this section will be applicable.
For such cases, the entire amount of
the assistance payment will be in the
form of protective or vendor payments.
These protective or vendor payments
will be terminated, with return to
money payment status, only upon com-
pliance by the caretaker relative with
the eligibility requirements of §§ 232.11,
232.12, and 232.13 of this chapter. How-
ever, if after making reasonable ef-
forts, the State agency is unable to lo-
cate an appropriate individual to whom
protective payments can be made, the
State may continue to make payments
to the sanctioned caretaker relative on
behalf of the remaining members of the
assistance unit.

(14) If the plan provides for protec-
tive, vendor, or two-party payments:

(i) The State may use any combina-
tion of protective, vendor, or two-party
payments (at the request of the recipi-
ent),

(ii) The request must be in writing
from the recipient to whom payment
would otherwise be made in an unre-
stricted manner and must be recorded
or retained in the case file, and

(iii) The restriction will be discon-
tinued promptly upon the written re-
quest of the recipient who initiated it.

(b) Federal financial participation.
Federal financial participation is avail-
able in payments which otherwise qual-
ify as money payments with respect to
an eligible dependent child, but which
are made as protective, vendor or two-

party payments under this section.
Payrolls must identify protective, ven-
dor, or two-party payments either by
use of a separate payroll for these cases
or by using a special identifying code
or symbol on the regular payroll. The
payment must be supported by an au-
thorization of award through amend-
ment of an existing authorization doc-
ument for each case or by preparation
of a separate authorization document.
In either instance, the authorization
document must be a formal agency
record signed by a responsible agency
official, showing the name of each eli-
gible child and relative, the amount of
payment authorized and the name of
the protective, vendor or two-party
payee.

[37 FR 9025, May 4, 1972, as amended at 37 FR
12202, June 20, 1972; 45 FR 20480, Mar. 28, 1980;
47 FR 5682, Feb. 5, 1982; 49 FR 35603, Sept. 10,
1984; 51 FR 9206, Mar. 18, 1986; 54 FR 42244,
Oct. 13, 1989; 56 FR 8932, Mar. 4, 1991; 57 FR
30160, July 8, 1992]

§ 234.70 Protective payments for the
aged, blind, or disabled.

(a) State plan requirements. If a State
plan for OAA, AB, APTD, or AABD
under the Social Security Act includes
provisions for protective payments, the
State plan must provide that:

(1) Methods will be in effect to deter-
mine that needy individuals have, by
reason of physical or mental condition,
such inability to manage funds that
making payment to them would be
contrary to their welfare; such meth-
ods to include medical or psychological
evaluations, or other reports of phys-
ical or mental conditions including ob-
servation of gross conditions such as
extensive paralysis, serious mental re-
tardation, continued disorientation, or
severe memory loss.

(2) There will be responsibility to as-
sure referral to social services for ap-
propriate action to protect recipients
where problems and needs for services
and care of the recipients are mani-
festly beyond the ability of the protec-
tive payee to handle. (See paragraph
(a)(5) of this section.)

(3) Standards will be established for
selection of protective payees who are
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interested in or concerned with the in-
dividual’s welfare, to act for the indi-
vidual in receiving and managing as-
sistance, with the selection of a protec-
tive payee being made by the indi-
vidual, or with his participation and
consent, to the extent possible. If it is
in the best interest of the individual
for a staff member of a private agency,
of the public welfare department, or of
any other appropriate organization to
serve as a protective payee, such selec-
tion will be made preferably from the
staff of an agency or that part of the
agency providing protective services
for families or for the disabled or aged
group of which the recipient is a mem-
ber; and such staff of the public welfare
department will be utilized only to the
extent that the department has ade-
quate staff for this purpose. The selec-
tion will not include: The executive
head of the agency administering pub-
lic assistance; the person determining
financial eligibility for the individual;
special investigative or resource staff,
or staff handling fiscal processes re-
lated to the recipient; or landlords,
grocers, or other vendors of goods or
services dealing directly with the re-
cipient—such as the proprietor, admin-
istrator or fiscal agent of a nursing
home, or social care, medical or non-
medical institution, except for the su-
perintendent of a public institution for
mental diseases or a public institution
for the mentally retarded, or the des-
ignee of such superintendent, when no
other suitable protective payee can be
found and there are appropriate staff
available to assist the superintendent
in carrying out the protective payment
function.

(4) Protective payments will be made
only in cases in which the assistance
payment, with other available income,
meets all the needs of the individual,
using the State’s standards for assist-
ance for the pertinent program, not
standards for protective payment cases
only.

(5) The agency will undertake and
continue special efforts to protect the
welfare of such individuals and to im-
prove, to the extent possible, their ca-
pacity for self-care and to manage
funds.

(6) Reconsideration of the need for
protective payments and the way in

which a protective payee’s responsibil-
ities are carried out will be as frequent
as indicated by the individual’s cir-
cumstances and at least every 6
months.

(7) Provision will be made for appro-
priate termination of protective pay-
ments as follows:

(i) When individuals are considered
able to manage funds in their best in-
terest, there will be a return to money
payment status.

(ii) When a judicial appointment of a
guardian or other legal representative
appears to serve the best interest of
the individual, such appointment will
be sought and the protective payment
will terminate when the appointment
has been made.

(8) Opportunity for a fair hearing will
be given to any individual claiming as-
sistance in relation to the determina-
tion that a protective payment should
be made or continued, and in relation
to the payee selected.

(b) Federal financial participation.
Federal financial participation is avail-
able for payments, which otherwise
qualify as money payments with re-
spect to a needy individual, but which
are made to a protective payee under
paragraph (a)(3) of this section. The
payment must be supported by an au-
thorization of award through amend-
ment of an existing authorization doc-
ument for such case or by preparation
of a separate authorization document.
In either instance, the authorization
document must be a formal agency
record signed by a responsible agency
official showing the name of each eligi-
ble individual, the amount of payment
authorized and the name of the protec-
tive payee. Payrolls must identify pro-
tective payment cases either by use of
a separate payroll for these cases or by
using a special identifying code or
symbol on the regular payroll.

[34 FR 1323, Jan. 28, 1969]

§ 234.75 Rent payments to public hous-
ing agencies.

At the option of a State, if its plan
approved under title I, X, XIV, or XVI
of the Social Security Act so provides,
Federal financial participation under
such title is available in rent payments
made directly to a public housing agen-
cy on behalf of a recipient or a group or
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groups of recipients of OAA, AB,
APTD, or AABD. Such Federal finan-
cial participation is available in rent
payments only to the extent that they
do not exceed the amount included for
rent under the State’s standard of as-
sistance or the amount of rent due
under applicable law, whichever is less.

[38 FR 26380, Sept. 20, 1973]

§ 234.120 Federal financial participa-
tion.

Federal financial participation is
available in assistance payments made
under a State plan under title I, IV–A,
X, XIV, or XVI of the Social Security
Act to any family or individual for pe-
riods beginning with the month in
which they meet all eligibility condi-
tions under the plan and in which an
application has been received by the
agency. Such assistance payments in-
clude:

(a) Money payments (titles I, IV–A,
X, XIV, and XVI, see § 234.11 of this
chapter);

(b) Protective and vendor payments
for dependent children (title IV–A, see
§ 234.60 of this chapter);

(c) Protective payments for the aged,
blind, or disabled (titles I, X, XIV, and
XVI, see § 234.70 of this chapter);

(d) AFDC foster care payments (title
IV–A, see § 233.110 of this chapter);

(e) Vendor payments for institutional
services in intermediate care facilities
(titles I, X, XIV, and XVI), but only in
a State that did not, as of January 1,
1972, have an approved plan under title
XIX of the act, and only until such
State has such a plan in effect (see
§ 234.130 of this chapter);

(f) Emergency assistance to needy
families with children (title IV–A, see
§ 233.120 of this chapter);

(g) Vendor payments for home re-
pairs (titles I, IV–A, X, XIV, and XVI,
see § 233.20(c) of this chapter); and

(h) Rent payments to public housing
agencies (titles I, X, XIV, and XVI, see
§ 234.75 of this chapter).

[38 FR 26380, Sept. 20, 1973]

§ 234.130 Assistance in the form of in-
stitutional services in intermediate
care facilities.

(a) Applicability and State plan require-
ments. A State which, on January 1,
1972, did not have in effect a State plan

approved under title XIX of the Social
Security Act may provide assistance
under title I, X, XIV, or XVI of the Act
in the form of institutional services in
intermediate care facilities as author-
ized under title XI of the Act, until the
first day of the first month (occurring
after January 1, 1972) that such State
does have in effect a State plan ap-
proved under title XIX of the Act. In
any State which may provide such as-
sistance as authorized under title XI of
the Act, a State plan under title I, X,
XIV, or XVI of the Act which includes
such assistance must:

(1) Provide that such benefits will be
provided only to individuals who:

(i) Are entitled (or would, if not re-
ceiving institutional services in inter-
mediate care facilities, be entitled) to
receive assistance, under the State
plan, in the form of money payments;
and

(ii) Because of their physical or men-
tal condition (or both) require living
accommodations and care which, as a
practical matter, can be made avail-
able to them only through institu-
tional facilities; and

(iii) Do not have such an illness, dis-
ease, injury, or other condition as to
require the degree of care and treat-
ment which a hospital or skilled nurs-
ing home (as that term is employed in
title XIX) is designed to provide.

(2) Provide that, in determining fi-
nancial eligibility for benefits in the
form of institutional services in inter-
mediate care facilities, available in-
come will be applied, first for personal
and incidental needs including cloth-
ing, and that any remaining income
will be applied to the costs of care in
the intermediate care facility.

(3) Provide methods of administra-
tion that include:

(i) Placing of responsibility, within
the State agency, with one or more
staff members with sufficient staff
time exclusive of other duties to direct
and guide the agency’s activities with
respect to services in intermediate care
facilities, including arrangements for
consultation and working relationships
with the State standard-setting au-
thority and State agencies responsible
for mental health and for mental retar-
dation;
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(ii) In relation to authorization of
benefits, provisions for evaluation by a
physician of the individual’s physical
and mental condition and the kinds
and amounts of care he requires; eval-
uation by the agency worker of the re-
sources available in the home, family
and community; and participation by
the recipient in determining where he
is to receive care, except that in the
case of services being provided in a
Christian Science Sanatorium, certifi-
cation by a qualified Christian Science
practitioner that the individual meets
the requirements specified in para-
graphs (a)(1) (ii) and (iii) of this section
may be substituted for the evaluation
by a physician;

(iii) Provisions for redetermination
at least semiannually that the indi-
vidual is properly a recipient of inter-
mediate care.

(4) Provide for regular, periodic re-
view and reevaluation no less often
than annually (by or on behalf of the
State agency administering the plan
and in addition to the activities de-
scribed in paragraph (a)(3) of this sec-
tion) of recipients in intermediate care
facilities to determine whether their
current physical and mental conditions
are such as to indicate continued place-
ment in the intermediate care facility,
whether the services actually rendered
are adequate and responsive to the con-
ditions and needs identified, and
whether a change to other living ar-
rangements, or other institutional fa-
cilities (including skilled nursing
homes) is indicated. Such reviews must
be followed by appropriate action on
the part of the State agency admin-
istering the plan. They must be con-
ducted by or under the supervision of a
physician with participation by a reg-
istered professional nurse and other ap-
propriate medical and social service
personnel not employed by or having a
financial interest in the facility, ex-
cept that, in the case of recipients who
have elected care in a Christian
Science sanatorium, review by a physi-
cian or other medical personnel is not
required.

(5) Provide that all services with re-
spect to social and related problems
which the agency makes available to
applicants and recipients of assistance
under the plan will be equally available

to all applicants for and recipients of
benefits in the form of institutional
services in intermediate care facilities.

(6) Specify the types of facilities,
however described, that will qualify
under the State plan for participation
as intermediate care facilities, and pro-
vide for availability to the Department
of Health and Human Services, upon
request of (i) copies of the State’s re-
quirements for licensing of such facili-
ties, (ii) any requirements imposed by
the State in addition to licensing and
to definition of intermediate care fa-
cilities, and (iii) a description of the
manner in which such requirements are
applied and enforced including copies
of agreements or contracts, if any,
with the licensing authority for this
purpose.

(7) Provide for and describe methods
of determining amounts of vendor pay-
ments to intermediate care facilities
which systematically relate amounts
of the payment to the kinds, levels,
and quantities of services provided to
the recipients by the institutions and
to the cost of providing such services.

(b) Other requirements. Except when
inconsistent with purposes of section
1121 of the Act or contrary to any pro-
vision therein, any modification, pur-
suant thereto, of an approved State
plan shall be subject to the same condi-
tions, limitations, rights, and obliga-
tions as obtained with respect to such
approved State plan. Included specifi-
cally among such conditions and limi-
tations are the provisions of titles I, X,
XIV, and XVI relating to payments to
or care in behalf of any individual who
is an inmate of a public institution (ex-
cept as a patient in a medical institu-
tion).

(c) Federal financial participation. (1)
Federal financial participation is avail-
able under section 1121 of the Act in
vendor payments for institutional serv-
ices provided to individuals who are el-
igible under the respective State plan
and who are residents in intermediate
care facilities. The rate of participa-
tion is the same as for money pay-
ments under the respective title or, if
the State so elects, at the rate of the
Federal medical assistance percentage
as defined in section 1905(b) of the Act.
Such Federal financial participation
ends on the date specified in paragraph
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(c)(2) of this section, or 12 months after
the date when the State first has in ef-
fect a State plan approved under title
XIX of the Act, whichever is later.

(2) For the period from January 1,
1972, to the date on which a determina-
tion is made under the provisions of 42
CFR 449.33 as to a facility’s eligibility
to receive payments for intermediate
care facility services under the medical
assistance program, title XIX of the
Act, but not later than 12 months fol-
lowing the effective date of these regu-
lations, Federal financial participation
in payments for such services under
title XIX is governed by the provisions
of this section, applied to State plans
under title XIX.

(d) Definition of terms. For purposes of
section 1121 of the Social Security Act,
the following definitions apply:

(1) Institutional services. The term, in-
stitutional services, means those items
and services provided by or under the
auspices of the institution which con-
tribute to the health, comfort, and
well-being of the residents thereof; ex-
cept that the term, institutional serv-
ices, does not include allowances for
clothing and incidental expenses for
which money payments to recipients
are made under the plan, nor does it in-
clude medical care, in a form identifi-
able as such and separable from the
routine services of the facility, for
which vendor payments may be made
under a State plan approved under title
XIX.

(2) Distinct part of an institution. A dis-
tinct part of an institution is defined as
a part which meets the definition of an
intermediate care facility and the fol-
lowing conditions:

(i) Identifiable unit. The distinct part
of the institution is an entire unit such
as an entire ward or contiguous wards,
wing, floor, or building. It consists of
all beds and related facilities in the
unit and houses all residents, except as
hereafter provided, for whom payment
is being made for intermediate care. It
is clearly identified and is approved, in
writing, by the agency applying the
definition of intermediate care facility
herein.

(ii) Staff. Appropriate personnel are
assigned and work regularly in the
unit. Immediate supervision of staff is

provided in the unit at all time by
qualified personnel.

(iii) Shared facilities and services. The
distinct part may share such central
services and facilities as management
services, building maintenance and
laundry, with other units.

(iv) Transfers between distinct parts. In
a facility having distinct parts devoted
to skilled nursing home care and inter-
mediate care, which facility has been
determined by the appropriate State
agency to be organized and staffed to
provide services according to indi-
vidual needs throughout the institu-
tion, nothing herein shall be construed
to require transfer of an individual
within the institution when in the
opinion of the individual’s physician
such transfer might be harmful to the
physical or mental health of the indi-
vidual.

(3) Intermediate care facility. An inter-
mediate care facility is an institution
or a distinct part thereof which:

(i) Is licensed, under State law to
provide the residents thereof, on a reg-
ular basis, the range or level of care
and services as defined in paragraph
(d)(4) of this section, which is suitable
to the needs of individuals who:

(a) Because of their physical or men-
tal limitations or both, require living
accommodations and care which, as a
practical matter, can be made avail-
able to them only through institu-
tional facilities, and

(b) Do not have such an illness, dis-
ease, injury, or other condition as to
require the degree of care and treat-
ment which a hospital or skilled nurs-
ing home (as that term is employed in
title XIX) is designed to provide:

(ii) Does not provide the degree of
care required to be provided by a
skilled nursing home furnishing serv-
ices under a State plan approved under
title XIX:

(iii) Meets such standards of safety
and sanitation as are applicable to
nursing homes under State law; and

(iv) Regularly provides a level of care
and service beyond board and room.

The term intermediate care facility also
includes a Christian Science sanato-
rium operated, or listed and certified,
by the First Church of Christ, Sci-
entist, Boston, Mass.
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(4) Range or level of care and services.
The range or level of care and services
suitable to the needs of individuals de-
scribed in paragraph (d)(3)(i) of this
section is to be defined by the State
agency. The following items are rec-
ommended as a minimum.

(i) Admission, transfer, and discharge of
residents. The admission, transfer, and
discharge of residents of the facility
are conducted in accordance with writ-
ten policies of the institution that in-
clude at least the following provisions.

(a) Only those persons are accepted
into the facility whose needs can be
met within the accommodations and
services the facility provides;

(b) As changes occur in their physical
or mental condition, necessitating
service or care not regularly provided
by the facility, residents are trans-
ferred promptly to hospitals, skilled
nursing homes, or other appropriate fa-
cilities;

(c) The resident, his next of kin, and
the responsible agency if any, are con-
sulted in advance of the discharge of
any resident, and casework services or
other means are utilized to assure that
adequate arrangements exist for meet-
ing his needs through other resources.

(ii) Personal care and protective serv-
ices. The types and amounts of protec-
tion and personal service needed by
each resident of the facility are a mat-
ter of record and are known to all staff
members having personal contact with
the resident. At least the following
services are provided.

(a) There is, at all times, a respon-
sible staff member actively on duty in
the facility, and immediately acces-
sible to all residents, to whom resi-
dents can report injuries, symptoms of
illness, or emergencies, and who is im-
mediately responsible for assuring that
appropriate action is taken promptly.

(b) Assistance is provided, as needed
by individual residents, with routine
activities of daily living including such
services as help in bathing, dressing,
grooming, and management of personal
affairs such as shopping.

(c) Continuous supervision is pro-
vided for residents whose mental condi-
tion is such that their personal safety
requires such supervision.

(iii) Social services. Services to assist
residents in dealing with social and re-

lated problems are available to all resi-
dents through one or more caseworkers
on the staff of the facility; and/or, in
the case of recipients of assistance,
through caseworkers on the staff of the
assistance agency; or through other ar-
rangements.

(iv) Activities. Activities are regularly
available for all residents, including
social and recreational activities in-
volving active participation by the
residents, entertainment of appropriate
frequency and character, and opportu-
nities for participation in community
activities as possible and appropriate.

(v) Food service. At least three meals
a day, constituting a nutritionally ade-
quate diet, are served in one or more
dining areas separate from sleeping
quarters, and tray service is provided
for residents temporarily unable to
leave their rooms.

(vi) Special diets. If the facility ac-
cepts or retains individuals in need of
medically prescribed special diets, the
menus for such diets are planned by a
professionally qualified dietitian, or
are reviewed and approved by the at-
tending physician, and the facility pro-
vides supervision of the preparation
and serving of the meals and their ac-
ceptance by the resident.

(vii) Health services. Whether provided
by the facility or from other sources,
at least the following services are
available to all residents:

(a) Immediate supervision of the fa-
cility’s health services by a registered
professional nurse or a licensed prac-
tical nurse employed full-time in the
facility and on duty during the day
shift except that, where the State rec-
ognizes and describes two or more dis-
tinct levels of institutions as inter-
mediate care facilities such personnel
are not required in any level that
serves only individuals who have been
determined by their physicians not to
be in need of such supervision and
whose need for such supervision is re-
viewed as indicated, and at least quar-
terly;

(b) Continuing supervision by a phy-
sician who sees the resident as needed
and in no case, less often than quar-
terly;
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(c) Under direction by the resident’s
physician and (where applicable in ac-
cordance with (d)(4)(vii)(a) of this sec-
tion), general supervision by the nurse
in charge of the facility’s health serv-
ices, guidance, and assistance for each
resident in carrying out his personal
health program to assure that preven-
tive measures, treatments, and medica-
tions prescribed by the physician are
properly carried out and recorded;

(d) Arrangements for services of a
physician in the event of an emergency
when the resident’s own physician can-
not be reached;

(e) In the presence of minor illness
and for temporary periods, bedside care
under direction of the resident’s physi-
cian including nursing service provided
by, or supervised by, a registered pro-
fessional nurse or a licensed practical
nurse;

(f) An individual health record for
each resident including;

(1) The name, address, and telephone
number of his physician;

(2) A record of the physician’s find-
ings and recommendations in the
preadmission evaluation of the individ-
ual’s condition and in subsequent re-
evaluations and all orders and rec-
ommendations of the physician for care
of the resident;

(3) All symptoms and other indica-
tions of illness or injury brought to the
attention of the staff by the resident,
or from other sources, including the
date, time, and action taken regarding
each.

(viii) Living accommodations. Space
and furnishings provide each resident
clean, comfortable, and reasonably pri-
vate living accommodations with no
more than four residents occupying a
room, with individual storage facilities
for clothing and personal articles, and
with lounge, recreation and dining
areas provided apart from sleeping
quarters.

(ix) Administration and management.
The direction and management of the
facility are such as to assure that the
services required by the residents are
so organized and administered that
they are, in fact, available to the resi-
dents on a regular basis and that this is
accomplished efficiently and with con-
sideration for the objective of pro-
viding necessary care within a home-

like atmosphere. Staff are employed by
the facility sufficient in number and
competence, as determined by the ap-
propriate State agency, to meet the re-
quirements of the residents.

[35 FR 8990, June 10, 1970, as amended at 39
FR 2220, Jan. 17, 1974; 39 FR 8918, Mar. 7, 1974]

PART 235—ADMINISTRATION OF FI-
NANCIAL ASSISTANCE PRO-
GRAMS

Sec.
235.40 [Reserved]
235.50 State plan requirements for methods

of personnel administration.
235.60 Federal financial participation (FFP)

for State and local training.
235.61 Definition of terms.
235.62 State plan requirements for training

programs.
235.63 Conditions for FFP.
235.64 FFP rates, and activities and costs

matchable as training expenditures.
235.65 Activities and costs not matchable as

training expenditures.
235.66 Sources of State funds.
235.70 Prompt notice to child support or

Medicaid agency.
235.110 Fraud.

AUTHORITY: 42 U.S.C. 603, 616, and 1302.

§ 235.40 [Reserved]

§ 235.50 State plan requirements for
methods of personnel administra-
tion.

(a) A State plan for financial assist-
ance programs under title I, IV–A, X,
XIV, or XVI (AABD) of the Social Se-
curity Act must provide that methods
of personnel administration will be es-
tablished and maintained in public
agencies administering or supervising
the administration of the program in
conformity with the Standards for a
Merit System of Personnel Administra-
tion, 5 CFR part 900, subpart F, which
incorporates the Intergovernmental
Personnel Act Merit Principles (Pub.
L. 91–648, section 2, 84 Stat. 1909), pre-
scribed by the Office of Personnel Man-
agement pursuant to section 208 of the
Intergovernmental Personnel Act of
1970 as amended.

[45 FR 25398, Apr. 15, 1980]
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§ 235.60 Federal financial participa-
tion (FFP) for State and local train-
ing.

Sections 235.61 through 235.66 contain
(a) State plan requirements for train-
ing programs and (b) conditions for
Federal financial participation (FFP)
for training costs under the State
plans. These sections apply to the
State plans for the financial assistance
programs in all jurisdictions under
title I, IV–A, X, XIV, or XVI (AABD) of
the Social Security Act.

[45 FR 29833, May 6, 1980]

§ 235.61 Definition of terms.

For purposes of §§ 235.60–235.66:
Act means the Social Security Act, as

amended.
A grant to an educational institution

means payments to an educational in-
stitution for services rendered under a
time limited agreement between the
State agency and the eligible edu-
cational institution which provides for
the training of State or local agency
employees or persons preparing for em-
ployment with the State or local agen-
cy.

A training program is the method
through which the State agency carries
out a plan of educational and training
activities to improve the operation of
its programs.

(a) Initial in-service training means a
period of intensive, task-oriented
training to prepare new employees to
assume job responsibilities.

(b) Continuing training means an on-
going program of training planned to
enable employees to: (1) Reinforce
their basic knowledge and develop the
required skills for the performance of
specific functions, and (2) acquire addi-
tional knowledge and skill to meet
changes such as enactment of new leg-
islation, development of new policies,
or shifts in program emphasis.

(c) Full-time training means training
that requires employees to be relieved
of all responsibility for performance of
current work to participate in a train-
ing program.

(d) Part-time training means training
that allows employees to continue full
time in their jobs or requires only par-
tial reduction of work activities to par-

ticipate in a training program outside
of the State or local agency.

(e) Long-term training means training
for eight consecutive work weeks or
longer.

(f) Short-term training means training
for less than eight consecutive work
weeks.

FFP or Federal financial participation
means the Federal government’s share
of expenditures made by a State or
local agency under a training program.

Fringe benefits means the employer’s
share of premiums for industrial com-
pensation, employee’s retirement, un-
employment compensation, health in-
surance, and similar expenses.

Persons preparing for employment
means individuals who are not yet em-
ployed by the State or local agency,
but who have received financial assist-
ance from the State agency for train-
ing, and have made a legally binding
commitment with the State or local
agency for future employment under
the conditions of these regulations.

Stipend means the basic living allow-
ance paid to a student.

[45 FR 29833, May 6, 1980]

§ 235.62 State plan requirements for
training programs.

A State plan under title I, IV–A, X,
XIV, or XVI (AABD) of the Act must
provide for a training program for
agency personnel. The training pro-
gram must:

(a) Include initial in-service training
for newly appointed staff, and con-
tinuing agency training opportunities
to improve the operation of the pro-
gram. The training program may also
include short-term and long-term
training at educational institutions
through grants to institutions or by di-
rect financial assistance to students
enrolled in institutions who are agency
employees or persons preparing for em-
ployment with the State or local agen-
cy;

(b) Be related to job duties performed
or to be performed by the persons
trained, and be consistent with the pro-
gram objectives of the agency; and

(c) Be described in an annual training
plan prepared prior to the beginning of
the fiscal year. Copies of the training
plan shall be made available upon re-
quest to the Regional Office of Family
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Assistance for review by the Federal
staff.

[45 FR 29833, May 6, 1980, as amended at 46
FR 29264, June 1, 1981]

§ 235.63 Conditions for FFP.
(a) Who may be trained. FFP is avail-

able only for training provided per-
sonnel employed in all classes of posi-
tions, volunteers, and persons pre-
paring for employment by the State or
local agency administering the pro-
gram.

(b) When FFP is available. FFP is
available for personnel employed and
persons preparing for employment by
the State or local agency provided the
following conditions are met, and with
the following limitations:

(1) Employees in full-time, long-term
training make a commitment to work
in the agency for a period of time equal
to the period for which financial assist-
ance is granted. A State agency may
exempt an employee from fulfilling
this commitment only if failure to con-
tinue in employment is due to death,
disability, employment in a financial
assistance program in a public assist-
ance agency in another State, or other
emergent circumstances determined by
the single State agency head to be
valid for exemption;

(2) An employee retains his or her
rights and benefits in the agency while
on full-time, long-term training leave;

(3) Persons preparing for employment
are selected by the State agency and
accepted by the school;

(4) Persons preparing for employment
are pursuing educational programs ap-
proved by the State agency;

(5) Persons preparing for employment
are committed to work for State or
local agency for a period of time at
least equal to the period for which fi-
nancial assistance is granted if em-
ployment is offered within 2 months
after training is completed;

(6) The State or local agency offers
the individual preparing for employ-
ment a job upon completion of training
unless precluded by merit system re-
quirements, legislative budget cuts, po-
sition freezes, or other circumstances
beyond the agency’s control; and if un-
able to offer employment, releases the
individual from his or her commit-
ment;

(7) The State agency keeps a record
of the employment of persons trained.
If the persons are not employed by the
State or local agency, the record speci-
fies the reason for non-employment;

(8) The State agency evaluates the
training programs; and

(9) Any recoupment of funds by the
State from trainees failing to fulfill
their commitment under this section
shall be treated as a refund and de-
ducted from total training costs for the
purpose of determining net costs for
FFP.

(c) Grants to educational institutions.
FFP is available in payments for serv-
ices rendered under grants to edu-
cational institutions provided all of the
following conditions are met:

(1) Grants are made for the purpose
of developing, expanding, or improving
training for personnel employed by the
State or local agency or preparing for
employment by the State or local
agency administering the program.
Grants are made for an educational
program (curriculum development,
classroom instruction, field instruc-
tion, or any combination of these) that
is directly related to the agency’s pro-
gram. Grants are made for not more
than 3 years, but may be renewed, sub-
ject to the conditions of this section;

(2) Grants are made to educational
institutions and programs that are ac-
credited by the appropriate institu-
tional accrediting body recognized by
the U.S. Commissioner of Education.
When a specialized program within the
institution for which there is a special-
ized accrediting body is used, that pro-
gram must be accredited by or have
pre-accreditation status from that
body. (Part 149 of this title explains the
requirements and procedures for ob-
taining recognition as an accrediting
agency or association. Lists of cur-
rently recognized accrediting bodies
are published in the FEDERAL REGISTER
periodically. See also Nationally Recog-
nized Accrediting Agencies and Associa-
tions published by the Office of Edu-
cation);

(3) The State agency has written
policies establishing conditions and
procedures for such grants;

(4) Each grant describes objectives in
terms of how the educational program
is related to the financial assistance
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programs and how it is designed to
meet the State or local agency’s man-
power needs; and

(5) An evaluation of the educational
program funded by each grant is made
no later than the close of the second
year of the grant. The evaluation shall
be conducted by representatives from
the educational institution and the
State agency to determine whether
conditions and objectives described in
the grant are being met. If the edu-
cational program does not meet these
conditions and objectives, payment
shall be terminated no later than the
close of the second year of the grant.

[45 FR 29834, May 6, 1980]

§ 235.64 FFP rates, and activities and
costs matchable as training expend-
itures.

Under title I, IV–A, X, XIV, or
XVI(AABD) of the Act, FFP is avail-
able at the rate of 50 percent for the
following costs:

(a) Salaries, fringe benefits, travel
and per diem for:

(1) Staff development personnel (in-
cluding support staff) assigned full
time to training functions and;

(2) Staff development personnel as-
signed part time to training functions
to the extent time is spent performing
such functions.

(b) For agency training sessions, FFP
is available for:

(1) Salaries, fringe benefits, travel
and per diem for employees in initial
in-service training of at least one
week;

(2) Travel and per diem for employees
in agency training sessions away from
the employee’s work site, or in insti-
tutes, seminars or workshops related
to the job and sponsored by profes-
sional organizations;

(3) Salaries, fringe benefits, travel
and per diem for experts outside the
agency engaged to develop or conduct
special programs; and

(4) Costs of space, postage, teaching
supplies, purchase or development of
teaching material and equipment, and
costs of maintaining and operating the
agency library as an essential resource
to the agency’s training program.

(c) For training and education out-
side of the agency, FFP is available
for:

(1) Salaries, fringe benefits, depend-
ency allowance, travel, tuition, books,
and educational supplies for employees
in full-time, long-term training pro-
grams (with no assigned agency du-
ties);

(2) Salaries, fringe benefits, travel,
tuition, books, and educational sup-
plies for employees in full-time, short-
term training programs of four or more
consecutive work weeks;

(3) Travel, per diem, tuition, books
and educational supplies for employees
in short-term training programs of less
than four consecutive work weeks, or
part-time training programs; and

(4) Stipends, travel, tuition, books
and educational supplies for persons
preparing for employment with the
State or local agency.

(d) FFP is available for payments to
educational institutions, as described
in § 235.63(c) for salaries, fringe bene-
fits, and travel of instructors, clerical
assistance, teaching materials and
equipment.

[45 FR 29834, May 6, 1980, as amended at 47
FR 5683, Feb. 5, 1982; 59 FR 12861, Mar. 18,
1994]

§ 235.65 Activities and costs not match-
able as training expenditures.

FFP is not available for the following
expenditures as training costs; how-
ever, the expenditures described in this
section may be matched as administra-
tive costs, if conditions for such
matching are met:

(a) Salaries of supervisors (day-to-
day supervision of staff is not a train-
ing activity); and

(b) Employment of students on a
temporary basis, such as in the sum-
mertime.

[45 FR 29835, May 6, 1980]

§ 235.66 Sources of State funds.

(a) Public funds. Public funds may be
considered as the State’s share in
claiming Federal reimbursement where
the funds:

(1) Are appropriated directly to the
State or local agency, or transferred
from another public agency (including
Indian tribes) to the State or local
agency and under its administrative
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control, or certified by the contrib-
uting public agency as representing ex-
penditures eligible for FFP under
§§ 235.60–235.66;

(2) Are not used to match other Fed-
eral funds; and

(3) Are not federal funds, or are Fed-
eral funds authorized by Federal law to
be used to match other Federal funds.

(b) Private funds. Funds donated from
private sources may be considered as
the State’s share in claiming Federal
reimbursement only where the funds
are:

(1) Transferred to the State or local
agency and under its administrative
control;

(2) Donated without any restriction
which would require their use for the
training of a particular individual or at
particular facilities or institutions;
and

(3) Do not revert to the donor’s facil-
ity or use.

[45 FR 29835, May 6, 1980]

§ 235.70 Prompt notice to child sup-
port or Medicaid agency.

(a) A State plan under title IV–A of
the Social Security Act must provide
for prompt notice to the State or local
child support agency designated pursu-
ant to section 454(3) of the Social Secu-
rity Act and to the State title XIX
agency, as appropriate, whenever:

(1) Aid is furnished to a child who has
been deserted or abandoned by a par-
ent, to the parent(s) with whom the
child lives, or to a pregnant woman
under § 233.90(c)(2)(iv), or

(2) Any of the persons in paragraph
(a)(1) of this section is deemed to be a
recipient of aid under
§ 233.20(a)(3)(viii)(D).

(b) In this section:
(1) Aid means Aid to Families with

Dependent Children, or AFDC Foster
Care.

(2) Prompt notice means written no-
tice including a copy of the AFDC case
record, or all relevant information as
prescribed by the child support agency.
Prompt notice must also include all
relevant information as prescribed by
the State medicaid agency for the pur-
suit of liable third parties. The prompt
notice shall be provided within two
working days of the furnishing of aid
or the determination that an indi-

vidual is a recipient under
§ 233.20(a)(3)(viii)(D). The title IV–A,
IV–D and XIX agencies may agree to
provide notice immediately upon the
filing of an application for assistance.

(3) Furnish means the date on which
cash is given to the family, a check or
warrant is mailed to the family, a de-
posit is made in a bank for the family,
or other similar circumstances in
which an assistance payment is made
to the family, or the date on which in-
dividuals are determined to be recipi-
ents under § 233.20(a)(3)(viii)(D).

(4) A child who has been deserted or
abandoned by a parent means any child
whose eligibility for AFDC is based on
continued absence of a parent from the
home, and includes a child born out of
wedlock without regard to whether the
paternity of such child has been estab-
lished.

[47 FR 5683, Feb. 5, 1982, as amended at 56 FR
8933, Mar. 4, 1991]

§ 235.110 Fraud.

State plan requirements: A State
plan under title I, IV–A, X, XIV, or XVI
of the Social Security Act must pro-
vide:

(a) That the State agency will estab-
lish and maintain:

(1) Methods and criteria for identi-
fying situations in which a question of
fraud in the program may exist, and

(2) Procedures developed in coopera-
tion with the State’s legal authorities
for referring to law enforcement offi-
cials situations in which there is valid
reason to suspect that fraud has been
practiced.

The definition of fraud for purposes of
this section will be determined in ac-
cordance with State law.

(b) For methods of investigation of
situations which there is a question of
fraud, that do not infringe on the legal
rights of persons involved and are con-
sistent with the principles recognized
as affording due process of law.

(c) For the designation of official po-
sition(s) responsible for referral of situ-
ations involving suspected fraud to the
proper authorities.

[36 FR 3869, Feb. 27, 1971]
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PART 237—FISCAL ADMINISTRA-
TION OF FINANCIAL ASSISTANCE
PROGRAMS

AUTHORITY: Section 1102 of the Social Se-
curity Act (42 U.S.C. 1302); 49 Stat. 647, as
amended.

§ 237.50 Recipient count, Federal fi-
nancial participation.

Pursuant to the formulas in sections
3, 403, 1003, 1118, 1121, 1403, and 1603 of
the Social Security Act, it is necessary
to identify expenditures that may be
included in claims for Federal financial
participation. The quarterly statement
of expenditures and recoveries which is
required for OAA, AFDC, AB, APTD,
and AABD must include, as a part of
the basis for computing the amount of
Federal participation in such expendi-
tures, the number of eligible recipients
each month. However, where the State
is making claims under section 1118 of
the Act or under optional provisions
for Federal sharing specified in such
paragraphs no recipient count is in-
volved. Vendor payments for medical
care may not be considered if the State
has a plan approved under title XIX of
the Act. The procedures for deter-
mining recipient count are set forth in
paragraphs (a), (b) and (c) of this sec-
tion.

(a) Adult assistance categories. For
each adult assistance category, under
title I, X, XIV, or XVI, of the Act, the
recipient count for any month may in-
clude:

(1) Eligible recipients who receive
money payments or in whose behalf
protective payments are made for that
month:
Provided, That such payments are not
excluded from Federal financial par-
ticipation under the provisions of
§ 233.145(c) of this chapter; plus

(2) Other eligible recipients in whose
behalf payments are made for institu-
tional services in intermediate care fa-
cilities for that month, but only in a
State which does not have in effect a
plan approved under Title XIX of the
Act. (See § 233.145(b)(2) of this chapter.)

(b) AFDC category. For the AFDC cat-
egory under title IV, part A, of the Act:

(1) The recipient count for any month
includes:

(i) Eligible recipients in families
which receive a money payment, plus

(ii) Eligible recipients in families not
otherwise counted on whose behalf pro-
tective or nonmedical vendor assist-
ance payments are made for such
month in accordance with the vendor
payment provisions at § 234.60, provided
that such payments are not excluded
from Federal financial participation
under the provisions of § 233.145(c) of
this chapter.

(2) For the purpose of this provision,
recipients means, if otherwise eligible:

(i) Children;
(ii) In a home with no parent who is

the caretaker relative, an otherwise el-
igible relative of specified degree;

(iii) Parent(s);
(iv) The spouse of such parent, in the

case of AFDC eligibility due to inca-
pacity or unemployment;

(3) As used in paragraph (b)(2)(iii) of
this section, the term parent means the
natural or adoptive parent, or the step-
parent who is married to the child’s
natural or adoptive parent and is le-
gally obligated to support the child
under a State law of general applica-
bility which requires stepparents to
support stepchildren to the same ex-
tent that natural or adoptive parents
are required to support their children;
and the term ‘‘spouse’’ as used in para-
graph (b)(2)(iv) of this section means an
individual who is the husband or wife
of the child’s own parent, as defined
above, by reason of a legal marriage as
defined under State law.

(4) Where there are two or more de-
pendent children living in a place of
residence with two other persons and
each of such other persons is a relative
who has responsibility for the care and
control of one or more of the dependent
children, there may be two AFDC fami-
lies (assistance units), if neither family
includes a parent or sibling included in
the other family pursuant to § 206.10
(a)(1)(vii).

(c) Essential person. An essential per-
son or other ineligible person who is
living with the eligible person may not
be counted as a recipient.

[38 FR 32914, Nov. 29, 1973, as amended at 57
FR 30161, July 8, 1992]
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PART 260—GENERAL TEMPORARY
ASSISTANCE FOR NEEDY FAMI-
LIES (TANF) PROVISIONS

Subpart A—What Provisions Generally
Apply to the TANF Program?

Sec.
260.10 What does this part cover?
260.20 What is the purpose of the TANF pro-

gram?
260.30 What definitions apply under the

TANF regulations?
260.31 What does the term ‘‘assistance’’

mean?
260.32 What does the term ‘‘WtW cash as-

sistance’’ mean?
260.33 When are expenditures on State or

local tax credits allowable expenditures
for TANF-related purposes?

260.35 What other Federal laws apply to
TANF?

260.40 When are these provisions in effect?

Subpart B—What Special Provisions Apply
to Victims of Domestic Violence?

260.50 What is the purpose of this subpart?
260.51 What definitions apply to this sub-

part?
260.52 What are the basic provisions of the

Family Violence Option (FVO)?
260.54 Do States have flexibility to grant

good cause domestic violence waivers?
260.55 What are the additional requirements

for Federal recognition of good cause do-
mestic violence waivers?

260.58 What penalty relief is available to a
State whose failure to meet the work
participation rates is attributable to pro-
viding federally recognized good cause
domestic violence waivers?

260.59 What penalty relief is available to a
State that failed to comply with the five-
year limit on Federal assistance because
it provided federally recognized good
cause domestic violence waivers?

Subpart C—What Special Provisions Apply
to States That Were Operating Pro-
grams Under Approved Waivers?

260.70 What is the purpose of this subpart?
260.71 What definitions apply to this sub-

part?
260.72 What basic requirements must State

demonstration components meet for the
purpose of determining if inconsistencies
exist with respect to work requirements
or time limits?

260.73 How do existing welfare reform waiv-
ers affect the participation rates and
work rules?

260.74 How do existing welfare reform waiv-
ers affect the application of the Federal
time-limit provisions?

260.75 If a State is claiming a waiver incon-
sistency for work requirements or time
limits, what must the Governor certify?

260.76 What special rules apply to States
that are continuing evaluations of their
waiver demonstrations?

AUTHORITY: 42 U.S.C. 601, 601 note, 603, 604,
606, 607, 608, 609, 610, 611, 619, and 1308.

SOURCE: 64 FR 17878, Apr. 12, 1999, unless
otherwise noted.

Subpart A—What Rules Generally
Apply to the TANF Program?

§ 260.10 What does this part cover?
This part includes regulatory provi-

sions that generally apply to the Tem-
porary Assistance for Needy Families
(TANF) program.

§ 260.20 What is the purpose of the
TANF program?

The TANF program has the following
four purposes:

(a) Provide assistance to needy fami-
lies so that children may be cared for
in their own homes or in the homes of
relatives;

(b) End the dependence of needy par-
ents on government benefits by pro-
moting job preparation, work, and
marriage;

(c) Prevent and reduce the incidence
of out-of-wedlock pregnancies and es-
tablish annual numerical goals for pre-
venting and reducing the incidence of
these pregnancies; and

(d) Encourage the formation and
maintenance of two-parent families.

§ 260.30 What definitions apply under
the TANF regulations?

The following definitions apply under
parts 260 through 265 of this chapter:

ACF means the Administration for
Children and Families.

Act means Social Security Act, un-
less otherwise specified.

Adjusted State Family Assistance
Grant, or adjusted SFAG, means the
SFAG amount, minus any reductions
for Tribal Family Assistance Grants
paid to Tribal grantees on behalf of In-
dian families residing in the State and
any transfers to the Social Services
Block Grant or the Child Care and De-
velopment Block Grant.

Administrative costs has the meaning
specified at § 263.0(b) of this chapter.
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Adult means an individual who is not
a ‘‘minor child,’’ as defined elsewhere
in this section.

AFDC means Aid to Families with
Dependent Children.

Aid to Families with Dependent Chil-
dren means the welfare program in ef-
fect under title IV–A of prior law.

Assistance has the meaning specified
at § 260.31.

Basic MOE means the expenditure of
State funds that must be made in order
to meet the MOE requirement at sec-
tion 409(a)(7) of the Act.

Cash assistance, when provided to par-
ticipants in the Welfare-to-Work pro-
gram (WtW), has the meaning specified
at § 260.32.

CCDBG means the Child Care and De-
velopment Block Grant Act of 1990, as
amended, 42 U.S.C. 9858 et seq.

CCDF means the Child Care and De-
velopment Fund, or those child care
programs and services funded either
under section 418(a) of the Act or
CCDBG.

Commingled State TANF expenditures
means expenditures of State funds that
are made within the TANF program
and commingled with Federal TANF
funds.

Contingency fund means Federal
TANF funds available under section
403(b) of the Act, and contingency
funds means the Federal monies made
available to States under that section.
Neither term includes any State funds
expended pursuant to section 403(b).

Contingency fund MOE means the
MOE expenditures that a State must
make in order to meet the MOE re-
quirements at sections 403(b)(6) and
409(a)(10) of the Act and subpart B of
part 264 of this chapter and retain con-
tingency funds made available to the
State. The only expenditures that qual-
ify for Contingency Fund MOE are
State TANF expenditures.

Control group is a term relevant to
continuation of a ‘‘waiver’’ and has the
meaning specified at § 260.71.

Countable State expenditures has the
meaning specified at § 264.0 of this
chapter.

Discretionary fund of the CCDF refers
to child care funds appropriated under
the CCDBG.

EA means Emergency Assistance.

Eligible State means a State that, dur-
ing the 27-month period ending with
the close of the first quarter of the fis-
cal year, has submitted a TANF plan
that we have determined is complete.

Emergency assistance means the pro-
gram option available to States under
sections 403(a)(5) and 406(e) of prior law
to provide short-term assistance to
needy families with children.

Expenditure means any amount of
Federal TANF or State MOE funds that
a State expends, spends, pays out, or
disburses consistent with the require-
ments of parts 260 through 265 of this
chapter. It may include expenditures
on the refundable portions of State or
local tax credits, if they are consistent
with the provisions at § 260.33. It does
not include any amounts that merely
represent avoided costs or foregone
revenue. Avoided costs include such
items as contractor penalty payments
for poor performance and purchase
price discounts, rebates, and credits
that a State receives. Foregone rev-
enue includes State tax provisions—
such as waivers, deductions, exemp-
tions, or nonrefundable tax credits—
that reduce a State’s tax revenue.

Experimental group is a term relevant
to continuation of a ‘‘waiver’’ and has
the meaning specified at § 260.71.

FAG has the meaning specified at
§ 264.0(b) of this chapter.

Family Violence Option (or FVO) has
the meaning specified at § 260.51.

FAMIS means the automated state-
wide management information system
under sections 402(a)(30), 402(e), and 403
of prior law.

Federal expenditures means expendi-
tures by a State of Federal TANF
funds.

Federal TANF funds means all funds
provided to the State under section 403
of the Act except WtW funds awarded
under section 403(a)(5), including the
SFAG, any bonuses, supplemental
grants, or contingency funds.

Federally recognized good cause domes-
tic violence waiver has the meaning
specified at § 260.51.

Fiscal year means the 12-month pe-
riod beginning on October 1 of the pre-
ceding calendar year and ending on
September 30.

FY means fiscal year.
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Good cause domestic violence waiver
has the meaning specified at § 260.51.

Governor means the Chief Executive
Officer of the State. It thus includes
the Governor of each of the 50 States
and the Territories and the Mayor of
the District of Columbia.

IEVS means the Income and Eligi-
bility Verification System operated
pursuant to the provisions in section
1137 of the Act.

Inconsistent is a term relevant to con-
tinuation of a ‘‘waiver’’ and has the
meaning specified at § 260.71.

Indian, Indian Tribe and Tribal Orga-
nization have the meaning given such
terms by section 4 of the Indian Self-
Determination and Education Assist-
ance Act (25 U.S.C. 450b), except that
the term ‘‘Indian tribe’’ means, with
respect to the State of Alaska, only the
Metlakatla Indian Community of the
Annette Islands Reserve and the fol-
lowing Alaska Native regional non-
profit corporations:

(1) Arctic Slope Native Association;
(2) Kawerak, Inc.;
(3) Maniilaq Association;
(4) Association of Village Council

Presidents;
(5) Tanana Chiefs Council;
(6) Cook Inlet Tribal Council;
(7) Bristol Bay Native Association;
(8) Aleutian and Pribilof Island Asso-

ciation;
(9) Chugachmuit;
(10) Tlingit Haida Central Council;
(11) Kodiak Area Native Association;

and
(12) Copper River Native Association.
Individual Development Account, or

IDA, has the meaning specified at
§ 263.20 of this chapter.

Job Opportunities and Basic Skills
Training Program means the program
under title IV–F of prior law to provide
education, training and employment
services to welfare recipients.

JOBS means the Job Opportunities
and Basic Skills Training Program.

Minor child means an individual who:
(1) Has not attained 18 years of age;

or
(2) Has not attained 19 years of age

and is a full-time student in a sec-
ondary school (or in the equivalent
level of vocational or technical train-
ing).

MOE means maintenance-of-effort.

Needy State is a term that pertains to
the provisions on the Contingency
Fund and the penalty for failure to
meet participation rates. It means, for
a month, a State where:

(1)(i) The average rate of total unem-
ployment (seasonally adjusted) for the
most recent 3-month period for which
data are published for all States equals
or exceeds 6.5 percent; and

(ii) The average rate of total unem-
ployment (seasonally adjusted) for
such 3-month period equals or exceeds
110 percent of the average rate for ei-
ther (or both) of the corresponding 3-
month periods in the two preceding
calendar years; or

(2) The Secretary of Agriculture has
determined that the average number of
individuals participating in the Food
Stamp program in the State has grown
at least 10 percent in the most recent 3-
month period for which data are avail-
able.

Noncustodial parent means a parent of
a minor child who:

(1) Lives in the State; and
(2) Does not live in the same house-

hold as the minor child.
Prior law means the provisions of

title IV–A and IV–F of the Act in effect
as of August 21, 1996. They include pro-
visions related to Aid to Families with
Dependent Children (or AFDC), Emer-
gency Assistance (or EA), Job Opportu-
nities and Basic Skills Training (or
JOBS), and FAMIS.

PRWORA means the Personal Re-
sponsibility and Work Opportunity
Reconciliation Act of 1996, or Pub. L.
104–193, 42 U.S.C. 1305 note.

Qualified Aliens has the meaning pre-
scribed under section 431 of PRWORA,
as amended, 8 U.S.C. 1641.

Qualified State Expenditures means
the total amount of State funds ex-
pended during the fiscal year that
count for basic MOE purposes. It in-
cludes expenditures, under any State
program, for any of the following with
respect to eligible families:

(1) Cash assistance;
(2) Child care assistance;
(3) Educational activities designed to

increase self-sufficiency, job training,
and work, excluding any expenditure
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for public education in the State ex-
cept expenditures involving the provi-
sion of services or assistance of an eli-
gible family that is not generally
available to persons who are not mem-
bers of an eligible family;

(4) Any other use of funds allowable
under subpart A of part 263 of this
chapter; and

(5) Administrative costs in connec-
tion with the matters described in
paragraphs (1), (2), (3) and (4) of this
definition, but only to the extent that
such costs do not exceed 15 percent of
the total amount of qualified State ex-
penditures for the fiscal year.

Secretary means Secretary of the De-
partment of Health and Human Serv-
ices or any other Department official
duly authorized to act on the Sec-
retary’s behalf.

Segregated State TANF expenditures
means expenditures of State funds
within the TANF program that are not
commingled with Federal TANF funds.

Separate State program, or SSP, means
a program operated outside of TANF in
which the expenditures of State funds
may count for basic MOE purposes.

SFAG means State family assistance
grant, as defined in this section.

SFAG payable means the SFAG
amount, reduced, as appropriate, for
any Tribal Family Assistance Grants
made on behalf of Indian families resid-
ing in the State and any penalties im-
posed on a State under this chapter.

Single audit means an audit or supple-
mentary review conducted under the
authority of the Single Audit Act at 31
U.S.C. chapter 75.

Social Services Block Grant means the
social services program operated under
title XX of the Act, pursuant to 42
U.S.C. 1397.

SSBG means the Social Services
Block Grant.

State means the 50 States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the United States Virgin Islands,
Guam, and American Samoa, unless
otherwise specified.

State agency means the agency that
the Governor certifies as the admin-
istering and supervising agency for the
TANF program, pursuant to section
402(a)(4) of the Act.

State family assistance grant means
the amount of the basic block grant al-
located to each eligible State under the
formula at section 403(a)(1) of the Act.

State MOE expenditures means the ex-
penditure of State funds that may
count for purposes of the basic MOE re-
quirements at section 409(a)(7) of the
Act and the Contingency Fund MOE re-
quirements at sections 403(b)(4) and
409(a)(10) of the Act.

State TANF expenditures means the
expenditure of State funds within the
TANF program.

TANF means The Temporary Assist-
ance for Needy Families Program.

TANF program means a State pro-
gram of family assistance operated by
an eligible State under its State TANF
plan.

Territories means the Commonwealth
of Puerto Rico, the United States Vir-
gin Islands, Guam, and American
Samoa.

Title IV–A refers to the title and part
of the Act that now includes TANF,
but previously included AFDC and EA.
For the purpose of the TANF program
regulations, this term does not include
child care programs authorized and
funded under section 418 of the Act, or
their predecessors, unless we specify
otherwise.

Tribal family assistance grant means a
grant paid to a Tribe that has an ap-
proved Tribal family assistance plan
under section 412(a)(1) of the Act.

Tribal grantee means a Tribe that re-
ceives Federal TANF funds to operate a
Tribal TANF program under section
412(a) of the Act.

Tribal TANF program means a TANF
program developed by an eligible Tribe,
Tribal organization, or consortium and
approved by us under section 412 of the
Act.

Tribe means Indian Tribe or Tribal
organization, as defined elsewhere in
this section. The definition may in-
clude Tribal consortia (i.e., groups of
federally recognized Tribes or Alaska
Native entities that have banded to-
gether in a formal arrangement to de-
velop and administer a Tribal TANF
program).

Victim of domestic violence has the
meaning specified at § 260.51.
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Waiver, when used in subpart C of
this part, has the meaning specified at
§ 260.71.

We (and any other first person plural
pronouns) means the Secretary of
Health and Human Services or any of
the following individuals or organiza-
tions acting in an official capacity on
the Secretary’s behalf: the Assistant
Secretary for Children and Families,
the Regional Administrators for Chil-
dren and Families, the Department of
Health and Human Services, and the
Administration for Children and Fami-
lies.

Welfare-to-Work means the new pro-
gram for funding work activities at
section 403(a)(5) of the Act.

WtW means Welfare-to-Work.
WtW cash assistance has the meaning

specified at § 260.32.

[64 FR 17878, Apr. 12, 1999; 64 FR 40291, July
26, 1999]

§ 260.31 What does the term ‘‘assist-
ance’’ mean?

(a)(1) The term ‘‘assistance’’ includes
cash, payments, vouchers, and other
forms of benefits designed to meet a
family’s ongoing basic needs (i.e., for
food, clothing, shelter, utilities, house-
hold goods, personal care items, and
general incidental expenses).

(2) It includes such benefits even
when they are:

(i) Provided in the form of payments
by a TANF agency, or other agency on
its behalf, to individual recipients; and

(ii) Conditioned on participation in
work experience or community service
(or any other work activity under
§ 261.30 of this chapter).

(3) Except where excluded under
paragraph (b) of this section, it also in-
cludes supportive services such as
transportation and child care provided
to families who are not employed.

(b) It excludes:
(1) Nonrecurrent, short-term benefits

that:
(i) Are designed to deal with a spe-

cific crisis situation or episode of need;
(ii) Are not intended to meet recur-

rent or ongoing needs; and
(iii) Will not extend beyond four

months.
(2) Work subsidies (i.e., payments to

employers or third parties to help

cover the costs of employee wages, ben-
efits, supervision, and training);

(3) Supportive services such as child
care and transportation provided to
families who are employed;

(4) Refundable earned income tax
credits;

(5) Contributions to, and distribu-
tions from, Individual Development
Accounts;

(6) Services such as counseling, case
management, peer support, child care
information and referral, transitional
services, job retention, job advance-
ment, and other employment-related
services that do not provide basic in-
come support; and

(7) Transportation benefits provided
under a Job Access or Reverse Com-
mute project, pursuant to section
404(k) of the Act, to an individual who
is not otherwise receiving assistance.

(c) The definition of the term assist-
ance specified in paragraphs (a) and (b)
of this section:

(1) Does not apply to the use of the
term assistance at part 263, subpart A,
or at part 264, subpart B, of this chap-
ter; and

(2) Does not preclude a State from
providing other types of benefits and
services in support of the TANF goal at
§ 260.20(a).

§ 260.32 What does the term ‘‘WtW cash
assistance’’ mean?

(a) For the purpose of § 264.1(b)(1)(iii)
of this chapter, WtW cash assistance
only includes benefits that:

(1) Meet the definition of assistance
at § 260.31; and

(2) Are directed at basic needs.
(b) Thus, it includes benefits de-

scribed in paragraphs (a)(1) and (a)(2) of
§ 260.31, but excludes benefits described
in paragraph (a)(3) of § 260.31.

(c) It only includes benefits identified
in paragraphs (a) and (b) of this section
when they are provided in the form of
cash payments, checks, reimburse-
ments, electronic funds transfers, or
any other form that can legally be con-
verted to currency.

§ 260.33 When are expenditures on
State or local tax credits allowable
expenditures for TANF-related pur-
poses?

(a) To be an allowable expenditure
for TANF-related purposes, any tax
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credit program must be reasonably cal-
culated to accomplish one of the pur-
poses of the TANF program, as speci-
fied at § 260.20.

(b)(1) In addition, pursuant to the
definition of expenditure at § 260.30, we
would only consider the refundable por-
tion of a State or local tax credit to be
an allowable expenditure.

(2) Under a State Earned Income Tax
Credit (EITC) program, the refundable
portion that may count as an expendi-
ture is the amount that exceeds a fam-
ily’s State income tax liability prior to
application of the EITC. (The family’s
tax liability is the amount owed prior
to any adjustments for credits or pay-
ments.) In other words, we would count
only the portion of a State EITC that
the State refunds to a family and that
is above the amount of EITC used as
credit towards the family’s State in-
come tax liability.

(3) For other refundable (and allow-
able) State and local tax credits, such
as refundable dependent care credits,
the refundable portion that would
count as an expenditure is the amount
of the credit that exceeds the tax-
payer’s tax liability prior to the appli-
cation of the credit. (The taxpayer’s li-
ability is the amount owed prior to any
adjustments for credits or payments.)
In other words, we would count only
the portion of the credit that the State
refunds to the taxpayer and that is
above the amount of the credit applied
against the taxpayer’s tax bill.

§ 260.35 What other Federal laws apply
to TANF?

(a) Under section 408(d) of the Act,
the following provisions of law apply to
any program or activity funded with
Federal TANF funds:

(1) The Age Discrimination Act of
1975;

(2) Section 504 of the Rehabilitation
Act of 1973;

(3) The Americans with Disabilities
Act of 1990; and

(4) Title VI of the Civil Rights Act of
1964.

(b) The limitation on Federal regu-
latory and enforcement authority at
section 417 of the Act does not limit
the effect of other Federal laws, includ-
ing Federal employment laws (such as
the Fair Labor Standards Act (FLSA),

the Occupational Safety and Health
Act (OSHA) and unemployment insur-
ance (UI)) and nondiscrimination laws.
These laws apply to TANF bene-
ficiaries in the same manner as they
apply to other workers.

§ 260.40 When are these provisions in
effect?

(a) In determining whether a State is
subject to a penalty under parts 261
through 265 of this chapter, we will not
apply the regulatory provisions in
parts 260 through 265 of this chapter
retroactively. We will judge State ac-
tions that occurred prior to the effec-
tive date of these rules and expendi-
tures of funds received prior to the ef-
fective date only against a reasonable
interpretation of the statutory provi-
sions in title IV–A of the Act.

(b) The effective date of these rules is
October 1, 1999.

Subpart B—What Special Provi-
sions Apply to Victims of Do-
mestic Violence?

§ 260.50 What is the purpose of this
subpart?

Under section 402(a)(7) of the Act,
under its TANF plan, a State may elect
to implement a special program to
serve victims of domestic violence and
to waive program requirements for
such individuals. This subpart explains
how adoption of these provisions af-
fects the penalty determinations appli-
cable if a State fails to meet its work
participation rate or comply with the
five-year limit on Federal assistance.

§ 260.51 What definitions apply to this
subpart?

Family Violence Option (or FVO)
means the provision at section 402(a)(7)
of the Act under which a State certifies
in its State plan if it has elected the
option to implement comprehensive
strategies for identifying and serving
victims of domestic violence.

Federally recognized good cause domes-
tic violence waiver means a good cause
domestic violence waiver that meets
the requirements at §§ 260.52(c) and
260.55.

Good cause domestic violence waiver
means a waiver of one or more program
requirements granted by a State to a
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victim of domestic violence under the
FVO, as described at § 260.52(c).

Victim of domestic violence means an
individual who is battered or subject to
extreme cruelty under the definition at
section 408(a)(7)(C)(iii) of the Act.

§ 260.52 What are the basic provisions
of the Family Violence Option
(FVO)?

Section 402(a)(7) of the Act provides
that States electing the FVO certify
that they have established and are en-
forcing standards and procedures to:

(a) Screen and identify individuals
receiving TANF and MOE assistance
with a history of domestic violence,
while maintaining the confidentiality
of such individuals;

(b) Refer such individuals to coun-
seling and supportive services; and

(c) Provide waivers, pursuant to a de-
termination of good cause, of normal
program requirements to such individ-
uals for so long as necessary in cases
where compliance would make it more
difficult for such individuals to escape
domestic violence or unfairly penalize
those who are or have been victimized
by such violence or who are at risk of
further domestic violence.

§ 260.54 Do States have flexibility to
grant good cause domestic violence
waivers?

(a) Yes; States have broad flexibility
to grant these waivers to victims of do-
mestic violence. For example, they
may determine which program require-
ments to waive and decide how long
each waiver might be necessary.

(b) However, if a State wants us to
take the waivers that it grants into ac-
count in deciding if it has reasonable
cause for failing to meet its work par-
ticipation rates or comply with the
five-year limit on Federal assistance,
has achieved compliance or made sig-
nificant progress towards achieving
compliance with such requirements
during a corrective compliance period,
or qualifies for a reduction in its work
penalty under § 261.51 of this chapter,
the waivers must be federally recog-
nized good cause domestic violence
waivers, within the meaning of
§§ 260.52(c) and 260.55, and the State
must submit the information specified
at § 265.9(b)(5) of this chapter on its

strategies and procedures for serving
victims of domestic violence and the
number of waivers granted.

§ 260.55 What are the additional re-
quirements for Federal recognition
of good cause domestic violence
waivers?

To be federally recognized, good
cause domestic violence waivers must:

(a) Identify the specific program re-
quirements that are being waived;

(b) Be granted appropriately based on
need, as determined by an individual-
ized assessment by a person trained in
domestic violence and redetermina-
tions no less often than every six
months;

(c) Be accompanied by an appropriate
services plan that:

(1) Is developed by a person trained in
domestic violence;

(2) Reflects the individualized assess-
ment and any revisions indicated by
the redetermination; and

(3) To the extent consistent with
§ 260.52(c), is designed to lead to work.

§ 260.58 What penalty relief is avail-
able to a State whose failure to
meet the work participation rates is
attributable to providing federally
recognized good cause domestic vi-
olence waivers?

(a)(1) We will determine that a State
has reasonable cause if its failure to
meet the work participation rates was
attributable to federally recognized
good cause domestic violence waivers
granted to victims of domestic vio-
lence.

(2) To receive reasonable cause under
the provisions of § 262.5(b) of this chap-
ter, the State must provide evidence
that it achieved the applicable rates,
except with respect to any individuals
who received a federally recognized
good cause domestic violence waiver of
work participation requirements. In
other words, it must demonstrate that
it met the applicable rates when such
waiver cases are removed from the cal-
culations at §§ 261.22(b) and 261.24(b) of
this chapter.

(b)(1) We will reduce a State’s pen-
alty based on the degree of noncompli-
ance to the extent that its failure to
meet the work participation rates was
attributable to federally recognized
good cause domestic violence waivers.
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(2) To receive a reduction based on
degree of noncompliance under the pro-
visions of § 261.51 of this chapter, a
State granting federally recognized
good cause domestic violence waivers
of work participation requirements
must demonstrate that it achieved par-
ticipation rates above the threshold at
§ 261.51(b)(3) of this chapter, when such
waiver cases are removed from the cal-
culations at §§ 261.22(b) and 261.24(b) of
this chapter.

(c) We may take federally recognized
good cause domestic violence waivers
of work requirements into consider-
ation in deciding whether a State has
achieved compliance or made signifi-
cant progress towards achieving com-
pliance in meeting the work participa-
tion rates during a corrective compli-
ance period.

(d) To receive the penalty relief spec-
ified in paragraphs (a), (b), and (c) of
this section, the State must submit the
information specified at § 265.9(b)(5) of
this chapter.

§ 260.59 What penalty relief is avail-
able to a State that failed to comply
with the five-year limit on Federal
assistance because it provided fed-
erally recognized good cause do-
mestic violence waivers?

(a)(1) We will determine that a State
has reasonable cause if it failed to
comply with the five-year limit on
Federal assistance because of federally
recognized good cause domestic vio-
lence waivers granted to victims of do-
mestic violence.

(2) More specifically, to receive rea-
sonable cause under the provisions at
§ 264.3(b) of this chapter, a State must
demonstrate that:

(i) It granted federally recognized
good cause domestic violence waivers
to extend time limits based on the need
for continued assistance due to current
or past domestic violence or the risk of
further domestic violence; and

(ii) When individuals and their fami-
lies are excluded from the calculation,
the percentage of families receiving
federally funded assistance for more
than 60 months did not exceed 20 per-
cent of the total.

(b) We may take federally recognized
good cause domestic violence waivers
to extend time limits into consider-
ation in deciding whether a State has

achieved compliance or made signifi-
cant progress towards achieving com-
pliance in meeting the five-year limit
on Federal assistance during a correc-
tive compliance period.

(c) To receive the penalty relief spec-
ified in paragraphs (a) and (b) of this
section, the State must submit the in-
formation specified at § 265.9(b)(5) of
this chapter.

[64 FR 17878, Apr. 12, 1999]

Subpart C—What Special Provi-
sions Apply to States that
Were Operating Programs
Under Approved Waivers?

§ 260.70 What is the purpose of this
subpart?

(a) Under section 415 of the Act, if a
State was granted a waiver under sec-
tion 1115 of the Act and that waiver
was in effect on August 22, 1996, the
amendments made by PRWORA do not
apply for the period of the waiver, to
the extent that they are inconsistent
with the waiver and the State elects to
continue its waiver.

(b) Identification of waiver inconsist-
encies is relevant for the determina-
tion of penalties in three areas:

(1) Under § 261.50 of this chapter for
failing to meet the work participation
rates at part 261 of this chapter;

(2) Under § 264.2 of this chapter for
failing to comply with the five-year
limit on Federal assistance at subpart
A of part 264 of this chapter; and

(3) Under § 261.54 of this chapter for
failing to impose sanctions on individ-
uals who fail to work.

(c) This subpart explains how we will
determine waiver inconsistencies and
apply them in the penalty determina-
tion process for these penalties.

§ 260.71 What definitions apply to this
subpart?

(a) Inconsistent means that complying
with the TANF work participation or
sanction requirements at section 407 of
the Act or the time-limit requirement
at section 408(a)(7) of the Act would ne-
cessitate that a State change a policy
reflected in an approved waiver.

(b) Waiver consists of the work par-
ticipation or time-limit component of
the State’s demonstration project
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under section 1115 of the Act. The com-
ponent includes the revised AFDC re-
quirements indicated in the State’s
waiver list, as approved by the Sec-
retary under the authority of section
1115, and the associated AFDC provi-
sions that did not need to be waived.

(c) Control group and experimental
group have the meanings specified in
the terms and conditions of the State’s
demonstration.

§ 260.72 What basic requirements must
State demonstration components
meet for the purpose of deter-
mining if inconsistencies exist with
respect to work requirements or
time limits?

(a) The policies must be consistent
with the requirements of section 415 of
the Act and the requirements of this
subpart.

(b) The policies must be within the
scope of the approved waivers both in
terms of geographical coverage and the
coverage of the types of cases specified
in the waiver approval package.

(c) The State must have applied its
waiver policies on a continuous basis
from the date that it implemented its
TANF program, except that it may
have adopted modifications that have
the effect of making its policies more
consistent with the provisions of
PRWORA.

(d) An inconsistency may not apply
beyond the earlier of the following
dates:

(1) The expiration of waiver author-
ity as determined in accordance with
the demonstration terms and condi-
tions; or

(2) For any specific inconsistency,
the date upon which the State discon-
tinued the applicable waiver policy.

(e) The State must submit the Gov-
ernor’s certification specified in
§ 260.75.

(f) In general, the policies in this sub-
part do not have the effect of delaying
the date when a State might be subject
to the work or time-limit penalties at
§§ 261.50, 261.54, and 264.1 of this chapter
or the data collection requirements at
part 265 of this chapter.

§ 260.73 How do existing welfare re-
form waivers affect the participa-
tion rates and work rules?

(a) If a State is implementing a work
participation component under a waiv-
er, in accordance with this subpart, the
provisions of section 407 of the Act will
not apply in determining if a penalty
should be imposed, to the extent that
the provision is inconsistent with the
waiver.

(b) For the purpose of determining if
the State’s demonstration has a work
participation component, the waiver
list for the demonstration must include
one or more specific provisions that di-
rectly correspond to the work policies
in section 407 of the Act (i.e., change
allowable JOBS activities, exemptions
from JOBS participation, hours of re-
quired JOBS participation, or sanc-
tions for noncompliance with JOBS
participation).

(c) Corresponding to the inconsist-
encies certified by the Governor under
§ 260.75:

(1) We will calculate the State’s work
participation rates, by:

(i) Excluding cases exempted from
participation under the demonstration
component and, if applicable, experi-
mental and control cases not otherwise
exempted, in calculating the rate;

(ii) Defining work activities as de-
fined in the demonstration component
in determining the numerator; and

(iii) Including cases meeting the re-
quired number of hours of participation
in work activities in accordance with
demonstration component policy, in
determining the numerator.

(2) We will determine whether a
State is taking appropriate sanctions
when an individual refuses to work
based on the State’s certified waiver
policies.

(d) We will use the data submitted by
States pursuant to § 265.3 of this chap-
ter to calculate and make public a
State’s work participation rates under
both the TANF requirements and the
State’s alternative waiver require-
ments.
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§ 260.74 How do existing welfare re-
form waivers affect the application
of the Federal time-limit provi-
sions?

(a)(1) If a State is implementing a
time-limit component under a waiver,
in accordance with this subpart, the
provisions of section 408(a)(7) of the
Act will not apply in determining if a
penalty should be imposed, to the ex-
tent that they are inconsistent with
the waiver.

(2) For the purpose of determining if
the State’s demonstration has a time-
limit component, the waiver list for
the demonstration must include provi-
sions that directly correspond to the
time-limit policies enumerated in sec-
tion 408(a)(7) of the Act (i.e., address
which individuals or families are sub-
ject to, or exempt from, terminations
of assistance based solely on the pas-
sage of time or who qualifies for exten-
sions to the time limit).

(b)(1) Generally, under an approved
waiver, except as provided in paragraph
(b)(3) of this section, a State will
count, toward the Federal five-year
limit, all months for which the head-of-
household or spouse of the head-of-
household subject to the State time
limit receives assistance with Federal
TANF funds, just as it would if it did
not have an approved waiver.

(2) The State need not count, toward
the Federal five-year limit, any
months for which a head-of-household
or spouse of the head-of-household re-
ceives assistance with Federal TANF
funds while that individual is exempt
from the State’s time limit under the
State’s approved waiver.

(3) Where a State has continued a
time limit under waivers that only ter-
minates assistance for adults, the
State need not count, toward the Fed-
eral five-year limit, any months for
which an adult subject to the State
time limit receives assistance with
Federal TANF funds.

(4) The State may continue to pro-
vide assistance with Federal TANF
funds for more than 60 months, without
a numerical limit, to families provided
extensions to the State time limit,
under the provisions of the terms and
conditions of the approved waiver.

(c) Corresponding to the inconsist-
encies certified by the Governor under

§ 260.75, we will calculate the State’s
time-limit exceptions by:

(1) Excluding, from the determina-
tion of the number of months of Fed-
eral assistance received by a family:

(i) Any month in which the adult(s)
were exempt from the State’s time
limit under the terms of an approved
waiver or any months in which the
children received assistance under a
waiver that only terminated assistance
to adults; and

(ii) If applicable, experimental and
control group cases not otherwise ex-
empted; and

(2) Applying the State’s waiver poli-
cies with respect to the availability of
extensions to the time limit.

§ 260.75 If a State is claiming a waiver
inconsistency for work require-
ments or time limits, what must the
Governor certify?

(a) The Governor of the State must
certify in writing to the Secretary
that:

(1) The applicable policies have been
continually applied in operating the
TANF program, as described in
§ 260.72(c);

(2) The inconsistencies claimed by
the State are within the scope of the
approved waivers, as described in
§ 260.72(b);

(b) The certification must identify
the specific inconsistencies that the
State chooses to continue with respect
to work and time limits.

(1) If the waiver inconsistency claim
includes work provisions, the certifi-
cation must specify the standards that
will apply, in lieu of the provisions in
subparts B and C of part 261 of this
chapter, to determine:

(i) The number of two-parent and all-
parent cases that are exempt from par-
ticipation, if any, for the purpose of de-
termining the denominator of the work
participation rate;

(ii) The number of nonexempt two-
parent and all-parent cases that are
participating in work activities for the
purpose of determining the numerator
of the work participation rate, includ-
ing standards applicable to;

(A) Countable work activities; and
(B) Required hours of work for par-

ticipation for individual participants;
and
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(iii) The penalty against an indi-
vidual or family when an individual re-
fuses to work.

(2) If the waiver inconsistency claim
includes time-limit provisions, the cer-
tification must include the standards
that will apply, in lieu of the provi-
sions in § 264.1 of this chapter, in deter-
mining:

(i) Which families are counted toward
the Federal time limit; and

(ii) Whether a family is eligible for
an extension of its time limit on feder-
ally funded assistance.

(3) If the State is continuing policies
for evaluation purposes in accordance
with § 260.76:

(i) The certification must specify any
special work or time-limit standards
that apply to the control group and ex-
perimental group cases; and

(ii) The State may choose to exclude
cases assigned to the experimental and
control groups, which are not other-
wise exempt, for the purpose of calcu-
lating the work participation rate or
determining State compliance related
to limiting assistance to families in-
cluding adults who have received 60
months of Federal TANF assistance. In
doing so, the State may effectively ex-
clude all experimental group cases and/
or control group cases, not otherwise
exempt, but may not exclude indi-
vidual cases on a selective basis.

(c) The certification may include a
claim of inconsistency with respect to
hours of required participation in work
activities only if the State has written
evidence that, when implemented, the
waiver policies established specific re-
quirements related to hours of work for
nonexempt individuals.

(d)(1) The Governor’s certification
must be provided no later than October
1, 1999.

(2) If a State modifies its waiver poli-
cies in a way that has a substantive ef-
fect on the determination of its work
sanctions, or the calculation of its
work participation rates or its time-
limit exceptions, it must submit an
amended certification no later than the
end of the fiscal quarter in which the
modifications take effect.

§ 260.76 What special rules apply to
States that are continuing evalua-
tions of their waiver demonstra-
tions?

If a State is continuing research that
employs an experimental design in
order to complete an impact evalua-
tion of a waiver demonstration, the ex-
perimental and control groups may
continue to be subject to prior AFDC
law, except as modified by the waiver.

PART 261—ENSURING THAT
RECIPIENTS WORK

Sec.
261.1 What does this part cover?
261.2 What definitions apply to this part?

Subpart A—What Are the Provisions
Addressing Individual Responsibility?

261.10 What work requirements must an in-
dividual meet?

261.11 Which recipients must have an as-
sessment under TANF?

261.12 What is an individual responsibility
plan?

261.13 May an individual be penalized for
not following an individual responsi-
bility plan?

261.14 What is the penalty if an individual
refuses to engage in work?

261.15 Can a family be penalized if a parent
refuses to work because he or she cannot
find child care?

261.16 Does the imposition of a penalty af-
fect an individual’s work requirement?

Subpart B—What Are the Provisions
Addressing State Accountability?

261.20 How will we hold a State accountable
for achieving the work objectives of
TANF?

261.21 What overall work rate must a State
meet?

261.22 How will we determine a State’s over-
all work rate?

261.23 What two-parent work rate must a
State meet?

261.24 How will we determine a State’s two-
parent work rate?

261.25 Does a State include Tribal families
in calculating these rates?

Subpart C—What Are the Work Activities
and How Do They Count?

261.30 What are the work activities?
261.31 How many hours must an individual

participate to count in the numerator of
the overall rate?
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261.32 How many hours must an individual
participate to count in the numerator of
the two-parent rate?

261.33 What are the special requirements
concerning educational activities in de-
termining monthly participation rates?

261.34 Are there any limitations in counting
job search and job readiness assistance
toward the participation rates?

261.35 Are there any special work provisions
for single custodial parents?

261.36 Do welfare reform waivers affect the
calculation of a State’s participation
rates?

Subpart D—How Will We Determine Case-
load Reduction Credit for Minimum
Participation Rates?

261.40 Is there a way for a State to reduce
the work participation rates?

261.41 How will we determine the caseload
reduction credit?

261.42 Which reductions count in deter-
mining the caseload reduction credit?

261.43 What is the definition of a ‘‘case re-
ceiving assistance’’ in calculating the
caseload reduction credit?

261.44 When must a State report the re-
quired data on the caseload reduction
credit?

Subpart E—What Penalties Apply to States
Related to Work Requirements?

261.50 What happens if a State fails to meet
the participation rates?

261.51 Under what circumstances will we re-
duce the amount of the penalty below
the maximum?

261.52 Is there a way to waive the State’s
penalty for failing to achieve either of
the participation rates?

261.53 May a State correct the problem be-
fore incurring a penalty?

261.54 Is a State subject to any other pen-
alty relating to its work program?

261.55 Under what circumstances will we re-
duce the amount of the penalty for not
properly imposing penalties on individ-
uals?

261.56 What happens if a parent cannot ob-
tain needed child care?

261.57 What happens if a State sanctions a
single parent of a child under six who
cannot get needed child care?

Subpart F—How Do Welfare Reform
Waivers Affect State Penalties?

261.60 How do existing welfare reform waiv-
ers affect a State’s penalty liability
under this part?

Subpart G—What Nondisplacement Rules
Apply in TANF?

261.70 What safeguards are there to ensure
that participants in work activities do
not displace other workers?

AUTHORITY: 42 U.S.C. 601, 602, 607, and 609.

SOURCE: 64 FR 17884, Apr. 12, 1999, unless
otherwise noted.

§ 261.1 What does this part cover?

This part includes the regulatory
provisions relating to the mandatory
work requirements of TANF.

§ 261.2 What definitions apply to this
part?

The general TANF definitions at
§§ 260.30 through 260.33 of this chapter
apply to this part.

Subpart A—What Are the Provi-
sions Addressing Individual
Responsibility?

§ 261.10 What work requirements must
an individual meet?

(a)(1) A parent or caretaker receiving
assistance must engage in work activi-
ties when the State has determined
that the individual is ready to engage
in work or when he or she has received
assistance for a total of 24 months,
whichever is earlier, consistent with
section 407(e)(2) of the Act.

(2) The State must define what it
means to engage in work for this re-
quirement; its definition may include
participation in work activities in ac-
cordance with section 407 of the Act.

(b) If a parent or caretaker has re-
ceived assistance for two months, he or
she must participate in community
service employment, consistent with
section 407(e)(2) of the Act, unless the
State has exempted the individual
from work requirements or he or she is
already engaged in work activities as
described at § 261.30. The State will de-
termine the minimum hours per week
and the tasks the individual must per-
form as part of the community service
employment.
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§ 261.11 Which recipients must have an
assessment under TANF?

(a) The State must make an initial
assessment of the skills, prior work ex-
perience, and employability of each re-
cipient who is at least age 18 or who
has not completed high school (or
equivalent) and is not attending sec-
ondary school.

(b) The State may make any required
assessments within 30 days (90 days, at
State option) of the date an individual
becomes eligible for assistance.

§ 261.12 What is an individual respon-
sibility plan?

An individual responsibility plan is a
plan developed at State option, in con-
sultation with the individual, on the
basis of the assessment made under
§ 261.11. The plan:

(a) Should set an employment goal
and a plan for moving immediately
into private-sector employment;

(b) Should describe the obligations of
the individual. These could include
going to school, maintaining certain
grades, keeping school-aged children in
school, immunizing children, going to
classes, or doing other things that will
help the individual become or remain
employed in the private sector;

(c) Should be designed to move the
individual into whatever private-sector
employment he or she is capable of
handling as quickly as possible and to
increase over time the responsibility
and the amount of work the individual
handles;

(d) Should describe the services the
State will provide the individual to en-
able the individual to obtain and keep
private sector employment, including
job counseling services; and

(e) May require the individual to un-
dergo appropriate substance abuse
treatment.

§ 261.13 May an individual be penal-
ized for not following an individual
responsibility plan?

Yes. If an individual fails without
good cause to comply with an indi-
vidual responsibility plan that he or
she has signed, the State may reduce
the amount of assistance otherwise
payable to the family, by whatever
amount it considers appropriate. This

penalty is in addition to any other pen-
alties under the State’s TANF pro-
gram.

§ 261.14 What is the penalty if an indi-
vidual refuses to engage in work?

(a) If an individual refuses to engage
in work required under section 407 of
the Act, the State must reduce or ter-
minate the amount of assistance pay-
able to the family, subject to any good
cause or other exceptions the State
may establish. Such a reduction is gov-
erned by the provisions of § 261.16.

(b)(1) The State must, at a minimum,
reduce the amount of assistance other-
wise payable to the family pro rata
with respect to any period during the
month in which the individual refuses
to work.

(2) The State may impose a greater
reduction, including terminating as-
sistance.

(c) A State that fails to impose pen-
alties on individuals in accordance
with the provisions of section 407(e) of
the Act may be subject to the State
penalty specified at § 261.54.

§ 261.15 Can a family be penalized if a
parent refuses to work because he
or she cannot find child care?

(a) No, the State may not reduce or
terminate assistance based on an indi-
vidual’s refusal to engage in required
work if the individual is a single custo-
dial parent caring for a child under age
six who has a demonstrated inability
to obtain needed child care, as speci-
fied at § 261.56.

(b) A State that fails to comply with
the penalty exception at section
407(e)(2) of the Act and the require-
ments at § 261.56 may be subject to the
State penalty specified at § 261.57.

§ 261.16 Does the imposition of a pen-
alty affect an individual’s work re-
quirement?

A penalty imposed by a State against
the family of an individual by reason of
the failure of the individual to comply
with a requirement under TANF shall
not be construed to be a reduction in
any wage paid to the individual.
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Subpart B—What Are the Provi-
sions Addressing State Ac-
countability?

§ 261.20 How will we hold a State ac-
countable for achieving the work
objectives of TANF?

(a) Each State must meet two sepa-
rate work participation rates, one—the
two-parent rate—based on how well it
succeeds in helping adults in two-par-
ent families find work activities de-
scribed at § 261.30, the other—the over-
all rate—based on how well it succeeds
in finding those activities for adults in
all the families that it serves.

(b) Each State must submit data that
allows us to measure its success in re-
quiring adults to participate in work
activities, as specified at § 265.3 of this
chapter.

(c) If the data show that a State met
both participation rates in a fiscal
year, then the percentage of historic
State expenditures that it must expend
under TANF, pursuant to § 263.1 of this
chapter, decreases from 80 percent to 75
percent for that fiscal year. This is also
known as the State’s TANF ‘‘mainte-
nance-of-effort’’ requirement.

(d) If the data show that a State did
not meet either minimum work par-
ticipation rate for a fiscal year, a State
could be subject to a financial penalty.

(e) Before we impose a penalty, a
State will have the opportunity to
claim reasonable cause or enter into a
corrective compliance plan, pursuant
to §§ 262.5 and 262.6 of this chapter.

§ 261.21 What overall work rate must a
State meet?

Each State must achieve the fol-
lowing minimum overall participation
rate:

If the fiscal year is:

Then the
minimum

participation
rate is:

1997 ................................................................... 25
1998 ................................................................... 30
1999 ................................................................... 35
2000 ................................................................... 40
2001 ................................................................... 45
2002 and thereafter ........................................... 50

§ 261.22 How will we determine a
State’s overall work rate?

(a) The overall participation rate for
a fiscal year is the average of the
State’s overall participation rates for
each month in the fiscal year.

(b) We determine a State’s overall
participation rate for a month as fol-
lows:

(1) The number of families receiving
TANF assistance that include an adult
or a minor head-of-household who is
engaged in work for the month (i.e.,
the numerator), divided by,

(2) The number of families receiving
TANF assistance during the month
that include an adult or a minor head-
of-household, minus the number of
families that are subject to a penalty
for refusing to work in that month
(i.e., the denominator). However, if a
family has been sanctioned for more
than three of the last 12 months, we
will not exclude it from the participa-
tion rate calculation.

(3) The State may direct us, through
its reported participation data, to in-
clude in the participation calculation
families that have been sanctioned for
no more than three of the last 12
months.

(c)(1) A State has the option of not
requiring a single custodial parent car-
ing for a child under age one to engage
in work.

(2) At State option, we will disregard
a family with such a parent from the
participation rate calculation for a
maximum of 12 months.

(d)(1) If a family receives assistance
for only part of a month, we will count
it as a month of participation if an
adult in the family is engaged in work
for the minimum average number of
hours in each full week that the family
receives assistance in that month.

(2) If a State pays benefits retro-
actively (i.e., for the period between
application and approval of benefits), it
has the option to consider the family
to be receiving assistance during the
period of retroactivity.

§ 261.23 What two-parent work rate
must a State meet?

A State receiving a TANF grant for a
fiscal year must achieve the following
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minimum two-parent participation
rate:

If the fiscal year is:

Then the
minimum

participation
rate is:

1997 ................................................................... 75
1998 ................................................................... 75
1999 and thereafter ........................................... 90

§ 261.24 How will we determine a
State’s two-parent work rate?

(a) The two-parent participation rate
for a fiscal year is the average of the
State’s two-parent participation rates
for each month in the fiscal year.

(b) We determine a State’s two-par-
ent participation rate for a month as
follows:

(1) The number of two-parent fami-
lies receiving TANF assistance that in-
clude an adult or minor child head-of-
household and other parent who meet
the requirements set forth in § 261.32
for the month (i.e., the numerator), di-
vided by,

(2) The number of two-parent fami-
lies receiving TANF assistance during
the month, minus the number of two-
parent families that are subject to a
penalty for refusing to work in that
month (i.e., the denominator). How-
ever, if a family has been sanctioned
for more than three of the last 12
months, we will not exclude it from the
participation rate calculation.

(3) The State may direct us, through
its reported participation data, to in-
clude in the participation calculation
families that have been sanctioned for
no more than three of the last 12
months.

(c) For purposes of the calculation in
paragraph (b) of this section, a two-
parent family includes, at a minimum,
all families with two natural or adop-
tive parents (of the same minor child)
receiving assistance and living in the
home, unless both are minors and nei-
ther is a head-of-household.

(d)(1) If a family receives assistance
for only part of a month, we will count
it as a month of participation if an
adult in the family (or both adults, if
they are both required to work) is en-
gaged in work for the minimum aver-
age number of hours in each full week
that the family receives assistance in
that month.

(2) If a State pays benefits retro-
actively (i.e., for the period between
application and approval of benefits), it
has the option to consider the family
to be receiving assistance during the
period of retroactivity.

(e) If a family includes a disabled
parent, we will not consider the family
to be a two-parent family under para-
graph (b) of this section; i.e., we will
not include such a family in either the
numerator or denominator of the two-
parent rate.

§ 261.25 Does a State include Tribal
families in calculating these rates?

At State option, we will include fam-
ilies that are receiving assistance
under an approved Tribal family assist-
ance plan or under a Tribal work pro-
gram in calculating the State’s partici-
pation rates under §§ 261.22 and 261.24.

Subpart C—What Are the Work
Activities and How Do They
Count?

§ 261.30 What are the work activities?
The work activities are:
(a) Unsubsidized employment;
(b) Subsidized private-sector employ-

ment;
(c) Subsidized public-sector employ-

ment;
(d) Work experience if sufficient pri-

vate-sector employment is not avail-
able;

(e) On-the-job training (OJT);
(f) Job search and job readiness as-

sistance;
(g) Community service programs;
(h) Vocational educational training;
(i) Job skills training directly related

to employment;
(j) Education directly related to em-

ployment, in the case of a recipient
who has not received a high school di-
ploma or a certificate of high school
equivalency;

(k) Satisfactory attendance at sec-
ondary school or in a course of study
leading to a certificate of general
equivalence, if a recipient has not com-
pleted secondary school or received
such a certificate; and

(l) Providing child care services to an
individual who is participating in a
community service program.
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§ 261.31 How many hours must an indi-
vidual participate to count in the
numerator of the overall rate?

(a) An individual counts as engaged
in work for a month for the overall
rate if:

(1) He or she participates in work ac-
tivities during the month for at least
the minimum average number of hours
per week listed in the following table:

If the fiscal year is:

Then the
minimum
average

hours per
week is:

1997 ................................................................... 20
1998 ................................................................... 20
1999 ................................................................... 25
2000 or thereafter .............................................. 30

and
(2) At least 20 of the above hours per

week come from participation in the
activities listed in paragraph (b) of this
section.

(b) The following nine activities
count toward the first 20 hours of par-
ticipation: unsubsidized employment;
subsidized private-sector employment;
subsidized public-sector employment;
work experience; on-the-job training;
job search and job readiness assistance;
community service programs; voca-
tional educational training; and pro-
viding child care services to an indi-
vidual who is participating in a com-
munity service program.

(c) Above 20 hours per week, the fol-
lowing three activities may also count
as participation: job skills training di-
rectly related to employment; edu-
cation directly related to employment;
and satisfactory attendance at sec-
ondary school or in a course of study
leading to a certificate of general
equivalence.

§ 261.32 How many hours must an indi-
vidual participate to count in the
numerator of the two-parent rate?

(a) Subject to paragraph (d) of this
section, an individual counts as en-
gaged in work for the month for the
two-parent rate if:

(1) If an individual and the other par-
ent in the family are participating in
work activities for an average of at
least 35 hours per week during the
month, and

(2) At least 30 of the 35 hours per
week come from participation in the
activities listed in paragraph (b) of this
section.

(b) The following nine activities
count for the first 30 hours of partici-
pation: unsubsidized employment; sub-
sidized private-sector employment;
subsidized public-sector employment;
work experience; on-the-job training;
job search and job readiness assistance;
community service programs; voca-
tional educational training; and pro-
viding child care services to an indi-
vidual who is participating in a com-
munity service program.

(c) Above 30 hours per week, the fol-
lowing three activities may also count
for participation: job skills training di-
rectly related to employment; edu-
cation directly related to employment;
and satisfactory attendance at sec-
ondary school or in a course of study
leading to a certificate of general
equivalence.

(d)(1) If the family receives federally
funded child care assistance and an
adult in the family is not disabled or
caring for a severely disabled child,
then the individual and the other par-
ent must be participating in work ac-
tivities for an average of at least 55
hours per week for the individual to
count as a two-parent family engaged
in work for the month.

(2) At least 50 of the 55 hours per
week must come from participation in
the activities listed in paragraph (b) of
this section.

(3) Above 50 hours per week, the
three activities listed in paragraph (c)
of this section may also count as par-
ticipation.

§ 261.33 What are the special require-
ments concerning educational ac-
tivities in determining monthly par-
ticipation rates?

(a) Vocational educational training
may only count for a total of 12
months for any individual.

(b)(1) A recipient who is married or a
single head-of-household under 20 years
old counts as engaged in work in a
month if he or she:

(i) Maintains satisfactory attendance
at a secondary school or the equivalent
during the month; or
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(ii) Participates in education directly
related to employment for an average
of at least 20 hours per week during the
month.

(2)(i) For a married recipient, such
participation counts as the greater of
20 hours or the actual hours of partici-
pation.

(ii) If both parents in the family are
under 20 years old, the requirements at
§ 261.32(d) are met if both meet the con-
ditions of paragraphs (b)(1)(i) or
(b)(1)(ii) of this section.

(c) In counting individuals for each
participation rate, not more than 30
percent of individuals engaged in work
in a month may be included in the nu-
merator because they are:

(1) Participating in vocational edu-
cational training; and

(2) In fiscal year 2000 or thereafter,
individuals deemed to be engaged in
work by participating in educational
activities described in paragraph (b) of
this section.

§ 261.34 Are there any limitations in
counting job search and job readi-
ness assistance toward the partici-
pation rates?

Yes. There are four limitations con-
cerning job search and job readiness.

(a) Except as provided in paragraph
(b) of this section, an individual’s par-
ticipation in job search and job readi-
ness assistance counts for a maximum
of six weeks in any fiscal year.

(b) If the State’s total unemployment
rate is at least 50 percent greater than
the United States’ total unemployment
rate or if the State meets the defini-
tion of a needy State, specified at
§ 260.30 of this chapter, then an individ-
ual’s participation in job search and
job readiness assistance counts for a
maximum of 12 weeks in that fiscal
year.

(c) An individual’s participation in
job search and job readiness assistance
does not count for a week that imme-
diately follows four consecutive weeks
of such participation in a fiscal year.

(d) Not more than once for any indi-
vidual in a fiscal year, a State may
count three or four days of job search
and job readiness assistance during a
week as a full week of participation.

§ 261.35 Are there any special work
provisions for single custodial par-
ents?

Yes. A single custodial parent or
caretaker relative with a child under
age six will count as engaged in work if
he or she participates for at least an
average of 20 hours per week.

§ 261.36 Do welfare reform waivers af-
fect the calculation of a State’s par-
ticipation rates?

A welfare reform waiver could affect
the calculation of a State’s participa-
tion rate, pursuant to subpart C of part
260 and section 415 of the Act.

Subpart D—How Will We Deter-
mine Caseload Reduction
Credit for Minimum Participa-
tion Rates?

§ 261.40 Is there a way for a State to
reduce the work participation
rates?

(a)(1) If the average monthly number
of cases receiving assistance, including
assistance under a separate State pro-
gram (as provided at § 261.42(b)), in a
State in the preceding fiscal year was
lower than the average monthly num-
ber of cases that received assistance in
FY 1995, the minimum overall partici-
pation rate the State must meet for
the fiscal year (as provided at § 261.21)
decreases by the number of percentage
points the prior-year caseload fell in
comparison to the FY 1995 caseload.

(2) The minimum two-parent partici-
pation rate the State must meet for
the fiscal year (as provided at § 261.23)
decreases, at State option, by either:

(i) The number of percentage points
the prior-year two-parent caseload, in-
cluding two-parent cases receiving as-
sistance under a separate State pro-
gram (as provided at § 261.42(b)), fell in
comparison to the FY 1995 two-parent
caseload or;

(ii) The number of percentage points
the prior-year overall caseload, includ-
ing assistance under a separate State
program (as provided at § 261.42(b)), fell
in comparison to the FY 1995 overall
caseload.

(b) The calculations in paragraph (a)
of this section must disregard the net
caseload reduction (i.e., caseload de-
creases offset by increases) due either

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00133 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



134

45 CFR Ch. II (10–1–01 Edition)§ 261.41

to requirements of Federal law or to
changes that a State has made in its
eligibility criteria in comparison to its
criteria in effect in FY 1995.

(c)(1)(i) To establish the caseload
base for fiscal year 1995, we will use the
number of AFDC cases and Unem-
ployed Parent cases reported on ACF–
3637, Statistical Report on Recipients
under Public Assistance.

(ii) We will automatically adjust the
Unemployed Parent caseload propor-
tionally upward, based on the percent-
age of cases with two parents in the
household, as shown in Quality Control
data for the period prior to the State’s
reporting two-parent data under
TANF.

(2) To determine the prior-year case-
load for subsequent years, we will use
caseload information from the TANF
Data Report and the SSP-MOE Data
Report.

(3) To qualify for a caseload reduc-
tion, a State must have reported
monthly caseload information, includ-
ing cases in separate State programs,
for the preceding fiscal year for cases
receiving assistance as defined at
§ 261.43.

(d)(1) A State may correct erroneous
data or submit accurate data to adjust
IV-A program data or to include
unduplicated cases. For example, a
State may submit accurate data for
Emergency Assistance cases and two-
parent cases outside the Unemployed
Parent program.

(2) A State may submit data to ad-
just the caseload for FY 1999 and there-
after to include two-parent or other
State program cases covered by Fed-
eral TANF or State MOE expenditures,
but not otherwise reported.

(3) We will adjust both the FY 1995
baseline and the caseload information
for subsequent years, as appropriate,
based on these State submissions.

(e) We refer to the number of percent-
age points by which a caseload falls,
disregarding the cases described in
paragraph (b), as a caseload reduction
credit.

§ 261.41 How will we determine the
caseload reduction credit?

(a)(1) We will determine the total and
two-parent caseload reduction credits
that apply to each State based on the

information and estimates reported to
us by the State on eligibility policy
changes, application denials, and case
closures.

(2) We will accept the information
and estimates provided by a State, un-
less they are implausible based on the
criteria listed in paragraph (d) of this
section.

(3) We may conduct on-site reviews
and inspect administrative records on
applications and terminations to vali-
date the accuracy of the State esti-
mates.

(b) In order to receive a caseload re-
duction credit, a State must submit a
Caseload Reduction Report to us con-
taining the following information:

(1) A listing of, and implementation
dates for, all State and Federal eligi-
bility changes, as defined at § 261.42,
made by the State since the beginning
of FY 1995;

(2) A numerical estimate of the posi-
tive or negative impact on the applica-
ble caseload of each eligibility change
(based, as appropriate, on application
denials, case closures or other anal-
yses);

(3) An overall estimate of the total
net positive or negative impact on the
applicable caseload as a result of all
such eligibility changes;

(4) An estimate of the State’s case-
load reduction credit;

(5) The number of application denials
and case closures for fiscal year 1995
and the prior fiscal year;

(6) The distribution of such denials
and case closures, by reason, for fiscal
year 1995 and the prior fiscal year;

(7) A description of the methodology
and the supporting data that it used to
calculate its caseload reduction esti-
mates;

(8) A certification that it has pro-
vided the public an appropriate oppor-
tunity to comment on the estimates
and methodology, considered their
comments, and incorporated all net re-
ductions resulting from Federal and
State eligibility changes; and

(9) A summary of all public com-
ments.

(c) A State requesting a caseload re-
duction credit for both rates must pro-
vide separate estimates and informa-
tion for the two-parent credit if it
wishes to base the caseload reduction
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credit for the two-parent rate on reduc-
tions in the two-parent caseload.

(1) The State must base its estimates
of the impact of eligibility changes for
the overall participation rate on de-
creases in its overall caseload com-
pared to the FY 1995 overall caseload
baseline established in accordance with
§ 261.40(d).

(2) The State must base its estimates
of the impact of eligibility changes for
two-parent cases on decreases in its
two-parent caseload compared to the
FY 1995 two-parent caseload baseline
established in accordance with
§ 261.40(d).

(d)(1) For each State, we will assess
the adequacy of information and esti-
mates using the following criteria: its
methodology; its estimates of impact
compared to other States; the quality
of its data; and the completeness and
adequacy of its documentation.

(2) If we request additional informa-
tion to develop or validate estimates,
the State may negotiate an appro-
priate deadline or provide the informa-
tion within 30 days of the date of our
request.

(3) The State must provide sufficient
data to document the information sub-
mitted under paragraph (b) of this sec-
tion.

(e) We will not calculate a caseload
reduction credit unless the State re-
ports case-record data on individuals
and families served by any separate
State program, as required under
§ 265.3(d) of this chapter.

(f) A State may only apply to its par-
ticipation rate a caseload reduction
credit that we have calculated. If a
State disagrees with the caseload re-
duction credit, it may appeal the deci-
sion as an adverse action in accordance
with § 262.7 of this chapter.

§ 261.42 Which reductions count in de-
termining the caseload reduction
credit?

(a)(1) A State’s caseload reduction es-
timate must not include net caseload
decreases (i.e., caseload decreases off-
set by increases) due to Federal re-
quirements or State changes in eligi-
bility rules since FY 1995 that directly
affect a family’s eligibility for assist-
ance. These include more stringent in-
come and resource limitations, time

limits, full family sanctions, and other
new requirements that deny families
assistance when an individual does not
comply with work requirements, co-
operate with child support, or fulfill
other behavioral requirements.

(2) A State may count the reductions
attributable to enforcement mecha-
nisms or procedural requirements that
are used to enforce existing eligibility
criteria (e.g., fingerprinting or other
verification techniques) to the extent
that such mechanisms or requirements
identify or deter families otherwise in-
eligible under existing rules.

(b) A State must include cases receiv-
ing assistance in separate State pro-
grams as part of its prior-year case-
load. However, if a State provides docu-
mentation that separate State program
cases meet the following conditions, we
will exclude them from the caseload
count:

(1) The cases overlap with, or dupli-
cate, cases in the TANF caseload; or

(2) They are cases made ineligible for
Federal benefits by Pub. L. 104–193 that
are receiving only State-funded cash
assistance, nutrition assistance, or
other benefits.

§ 261.43 What is the definition of a
‘‘case receiving assistance’’ in calcu-
lating the caseload reduction cred-
it?

(a)(1) The caseload reduction credit is
based on decreases in caseloads receiv-
ing assistance (other than those ex-
cluded pursuant to § 261.42) both in a
State’s TANF program and in separate
State programs that address basic
needs and are used to meet the mainte-
nance-of-effort requirement.

(2) A State that is investing State
MOE funds in eligible families in ex-
cess of the required 80 percent or 75
percent basic MOE amount need only
include the pro rata share of caseloads
receiving assistance that are required
to meet basic MOE requirements.

(b)(1) Depending on a State’s TANF
implementation date, for fiscal years
1995, 1996 and 1997, we will use adjusted
baseline caseload data as established in
accordance with § 261.40(d).

(2) For subsequent fiscal years, we
will determine the caseload based on
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all cases in a State receiving assist-
ance (according to the definition of as-
sistance at § 260.31 of this chapter).

§ 261.44 When must a State report the
required data on the caseload re-
duction credit?

(a) A State must report the necessary
documentation on caseload reductions
for the preceding fiscal year by Decem-
ber 31.

(b) We will notify the State of its
caseload reduction credit no later than
March 31.

Subpart E—What Penalties Apply
to States Related to Work Re-
quirements?

§ 261.50 What happens if a State fails
to meet the participation rates?

(a) If we determine that a State did
not achieve one of the required min-
imum work participation rates, we
must reduce the SFAG payable to the
State.

(b)(1) If there was no penalty for the
preceding fiscal year, the base penalty
for the current fiscal year is five per-
cent of the adjusted SFAG.

(2) For each consecutive year that
the State is subject to a penalty under
this part, we will increase the amount
of the base penalty by two percentage
points over the previous year’s penalty.
However, the penalty can never exceed
21 percent of the State’s adjusted
SFAG.

(c) We impose a penalty by reducing
the SFAG payable for the fiscal year
that immediately follows our final de-
termination that a State is subject to
a penalty and our final determination
of the penalty amount.

(d) In accordance with the procedures
specified at § 262.4 of this chapter, a
State may dispute our determination
that it is subject to a penalty.

§ 261.51 Under what circumstances
will we reduce the amount of the
penalty below the maximum?

(a) We will reduce the amount of the
penalty based on the degree of the
State’s noncompliance.

(1) If the State fails only the two-par-
ent participation rate specified at
§ 261.23, reduced by any applicable case-
load reduction credit, its maximum

penalty will be a percentage of the pen-
alty specified at § 261.50. This percent-
age will equal the percentage of two-
parent cases in the State’s total case-
load.

(2) If the State fails the overall par-
ticipation rate specified at § 261.21, re-
duced by any applicable caseload re-
duction credit, or both rates, its max-
imum penalty will be the penalty spec-
ified at § 261.50.

(b)(1) In order to receive a reduction
of the penalty amounts determined
under paragraphs (a)(1) or (a)(2) of this
section:

(i) The State must achieve participa-
tion rates equal to a threshold level de-
fined as 50 percent of the applicable
minimum participation rate at § 261.21
or § 261.23, minus any caseload reduc-
tion credit determined pursuant to sub-
part D of this part; and

(ii) The adjustment factor for
changes in the number of individuals
engaged in work, described in para-
graph (b)(4) of this section, must be
greater than zero.

(2) If the State meets the require-
ments of paragraph (b)(1) of this sec-
tion, we will base its reduction on the
severity of the failure. For this pur-
pose, we will calculate the severity of
the State’s failure based on:

(i) The degree to which it missed the
target rate;

(ii) An adjustment factor that ac-
counts for changes in the number of in-
dividuals who are engaged in work in
the State since the prior year; and

(iii) The number of consecutive years
in which the State failed to meet the
participation rates and the number of
rates missed.

(3) We will determine the degree to
which the State missed the target rate
using the ratio of the following two
factors:

(i) The difference between the par-
ticipation rate achieved by the State
and the 50-percent threshold level (ad-
justed for any caseload reduction cred-
it determined pursuant to subpart D of
this part); and

(ii) The difference between the min-
imum applicable participation rate and
the threshold level (both adjusted for
any caseload reduction credit deter-
mined pursuant to subpart D of this
part).
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(4) We will calculate the adjustment
factor for changes in the number of in-
dividuals engaged in work using the
following formula:

(i) The average monthly number of
individuals engaged in work in the pen-
alty year minus the average monthly
number of individuals engaged in work
in the prior year, divided by,

(ii) The product of 0.15 and the aver-
age monthly number of individuals en-
gaged in work in the prior year.

(5) Subject to paragraph (c) of this
section, if the State fails only the two-
parent participation rate specified at
§ 261.23, and qualifies for a penalty re-
duction under paragraph (b)(1) of this
section, its penalty reduction will be
the product of:

(i) The amount determined in para-
graph (a)(1) of this section;

(ii) The ratio described in paragraph
(b)(3) of this section computed with re-
spect to two-parent families; and

(iii) The adjustment factor described
in paragraph (b)(4) of this section com-
puted with respect to two-parent fami-
lies.

(6) Subject to paragraph (c) of this
section, if the State fails the overall
participation rate specified at § 261.21,
or both rates, and qualifies for a pen-
alty reduction under paragraph (b)(1) of
this section, its penalty reduction will
be the product of:

(i) The amount determined in para-
graph (a)(2) of this section;

(ii) The ratio described in paragraph
(b)(3) of this section computed with re-
spect to all families; and

(iii) The adjustment factor described
in paragraph (b)(4) of this section.

(7) Pursuant to § 260.58 of this chap-
ter, we will adjust the calculations in
this section to exclude cases for which
a State has granted federally recog-
nized good cause domestic violence
waivers.

(c)(1) If the State was not subject to
a penalty the prior year, the State will
receive:

(i) The full applicable penalty reduc-
tion described in paragraph (b)(5) or
(b)(6) of this section if it failed only
one participation rate; or

(ii) 50 percent of the penalty reduc-
tion described in paragraph (b)(6) of
this section if it failed both participa-
tion rates.

(2) If the penalty year is the second
successive year in which the State is
subject to a penalty, the State will re-
ceive:

(i) 50 percent of the applicable pen-
alty reduction described in paragraph
(b)(5) or (b)(6) of this section if it failed
only one participation rate; or

(ii) 25 percent of the penalty reduc-
tion described in paragraph (b)(6) of
this section if it failed both participa-
tion rates.

(3) If the penalty year is the third or
greater successive year in which the
State is subject to a penalty, the State
will not receive a penalty reduction de-
scribed in paragraph (b)(5) or (b)(6) of
this section.

(d)(1) We may reduce the penalty if
the State failed to achieve a participa-
tion rate because:

(i) It meets the definition of a needy
State, specified at § 260.30 of this chap-
ter; or,

(ii) Noncompliance is due to extraor-
dinary circumstances such as a natural
disaster, regional recession, or substan-
tial caseload increase.

(2) In determining noncompliance
under paragraph (d)(1)(ii) of this sec-
tion, we will consider such objective
evidence of extraordinary cir-
cumstances as the State chooses to
submit.

§ 261.52 Is there a way to waive the
State’s penalty for failing to achieve
either of the participation rates?

(a) We will not impose a penalty
under this part if we determine that
the State has reasonable cause for its
failure.

(b) In addition to the general reason-
able cause criteria specified at § 262.5 of
this chapter, a State may also submit
a request for a reasonable cause exemp-
tion from the requirement to meet the
minimum participation rate in two
specific case situations.

(1) We will determine that a State
has reasonable cause if it demonstrates
that failure to meet the work partici-
pation rates is attributable to its pro-
vision of federally recognized good
cause domestic violence waivers (i.e., it
provides evidence that it achieved the
applicable work rates when individuals
receiving federally recognized good
cause domestic violence waivers of
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work requirements, in accordance with
the provisions at §§ 260.54(b) and 260.55
of this chapter, are removed from the
calculations in §§ 261.22(b) and
261.24(b)).

(2) We will determine that a State
has reasonable cause if it demonstrates
that its failure to meet the work par-
ticipation rates is attributable to its
provision of assistance to refugees in
federally approved alternative projects
under section 412(e)(7) of the Immigra-
tion and Nationality Act (8 U.S.C.
1522(e)(7)).

(c) In accordance with the procedures
specified at § 262.4 of this chapter, a
State may dispute our determination
that it is subject to a penalty.

§ 261.53 May a State correct the prob-
lem before incurring a penalty?

(a) Yes. A State may enter into a cor-
rective compliance plan to remedy a
problem that caused its failure to meet
a participation rate, as specified at
§ 262.6 of this chapter.

(b) To qualify for a penalty reduction
under § 262.6(j)(1) of this chapter, based
on significant progress towards cor-
recting a violation, a State must re-
duce the difference between the par-
ticipation rate it achieved in the year
for which it is subject to a penalty and
the rate applicable during the penalty
year (adjusted for any caseload reduc-
tion credit determined pursuant to sub-
part D of this part) by at least 50 per-
cent.

§ 261.54 Is a State subject to any other
penalty relating to its work pro-
gram?

(a) If we determine that, during a fis-
cal year, a State has violated section
407(e) of the Act, relating to imposing
penalties against individuals, we must
reduce the SFAG payable to the State.

(b) The penalty amount for a fiscal
year will equal between one and five
percent of the adjusted SFAG.

(c) We impose a penalty by reducing
the SFAG payable for the fiscal year
that immediately follows our final de-
termination that a State is subject to
a penalty and our final determination
of the penalty amount.

§ 261.55 Under what circumstances
will we reduce the amount of the
penalty for not properly imposing
penalties on individuals?

(a) We will reduce the amount of the
penalty based on the degree of the
State’s noncompliance.

(b) In determining the size of any re-
duction, we will consider objective evi-
dence of:

(1) Whether the State has established
a control mechanism to ensure that
the grants of individuals are appro-
priately reduced for refusing to engage
in required work; and

(2) The percentage of cases for which
the grants have not been appropriately
reduced.

§ 261.56 What happens if a parent can-
not obtain needed child care?

(a)(1) If the individual is a single cus-
todial parent caring for a child under
age six, the State may not reduce or
terminate assistance based on the par-
ent’s refusal to engage in required
work if he or she demonstrates an in-
ability to obtain needed child care for
one or more of the following reasons:

(i) Appropriate child care within a
reasonable distance from the home or
work site is unavailable;

(ii) Informal child care by a relative
or under other arrangements is un-
available or unsuitable; or

(iii) Appropriate and affordable for-
mal child care arrangements are un-
available.

(2) Refusal to work when an accept-
able form of child care is available is
not protected from sanctioning.

(b)(1) The State will determine when
the individual has demonstrated that
he or she cannot find child care, in ac-
cordance with criteria established by
the State.

(2) These criteria must:
(i) Address the procedures that the

State uses to determine if the parent
has a demonstrated inability to obtain
needed child care;

(ii) Include definitions of the terms
‘‘appropriate child care,’’ ‘‘reasonable
distance,’’ ‘‘unsuitability of informal
care,’’ and ‘‘affordable child care ar-
rangements’’; and

(iii) Be submitted to us.
(c) The TANF agency must inform

parents about:
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(1) The penalty exception to the
TANF work requirement, including the
criteria and applicable definitions for
determining whether an individual has
demonstrated an inability to obtain
needed child care;

(2) The State’s process or procedures
(including definitions) for determining
a family’s inability to obtain needed
child care, and any other requirements
or procedures, such as fair hearings, as-
sociated with this provision; and

(3) The fact that the exception does
not extend the time limit for receiving
Federal assistance.

[64 FR 17884, Apr. 12, 1999; 64 FR 40291, July
26, 1999]

§ 261.57 What happens if a State sanc-
tions a single parent of a child
under six who cannot get needed
child care?

(a) If we determine that a State has
not complied with the requirements of
§ 261.56, we will reduce the SFAG pay-
able to the State by no more than five
percent for the immediately succeeding
fiscal year unless the State dem-
onstrates to our satisfaction that it
had reasonable cause or it achieves
compliance under a corrective compli-
ance plan pursuant to §§ 262.5 and 262.6
of this chapter.

(b) We will impose the maximum pen-
alty if:

(1) The State does not have a state-
wide process in place to inform parents
about the exception to the work re-
quirement and enable them to dem-
onstrate that they have been unable to
obtain child care; or

(2) There is a pattern of substan-
tiated complaints from parents or or-
ganizations verifying that a State has
reduced or terminated assistance in
violation of this requirement.

(c) We may impose a reduced penalty
if the State demonstrates that the vio-
lations were isolated or that they af-
fected a minimal number of families.

Subpart F—How Do Welfare Re-
form Waivers Affect State Pen-
alties?

§ 261.60 How do existing welfare re-
form waivers affect a State’s pen-
alty liability under this part?

A welfare reform waiver could affect
a State’s penalty liability under this
part, subject to subpart C of part 260 of
this chapter and section 415 of the Act.

Subpart G—What Nondisplace-
ment Rules Apply in TANF?

§ 261.70 What safeguards are there to
ensure that participants in work ac-
tivities do not displace other work-
ers?

(a) An adult taking part in a work
activity outlined in § 261.30 may not fill
a vacant employment position if:

(1) Another individual is on layoff
from the same or any substantially
equivalent job; or

(2) The employer has terminated the
employment of any regular employee
or caused an involuntary reduction in
its work force in order to fill the va-
cancy with an adult taking part in a
work activity.

(b) A State must establish and main-
tain a grievance procedure to resolve
complaints of alleged violations of the
displacement rule in this section.

(c) This section does not preempt or
supersede State or local laws providing
greater protection for employees from
displacement.

PART 262—ACCOUNTABILITY
PROVISIONS—GENERAL

Sec.
262.0 What definitions apply to this part?
262.1 What penalties apply to States?
262.2 When do the TANF penalty provisions

apply?
262.3 How will we determine if a State is

subject to a penalty?
262.4 What happens if we determine that a

State is subject to a penalty?
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262.5 Under what general circumstances will
we determine that a State has reasonable
cause?

262.6 What happens if a State does not dem-
onstrate reasonable cause?

262.7 How can a State appeal our decision to
take a penalty?

AUTHORITY: 31 U.S.C. 7501 et seq.; 42 U.S.C.
606, 609, and 610.

SOURCE: 64 FR 17890, Apr. 12, 1999, unless
otherwise noted.

§ 262.0 What definitions apply to this
part?

The general TANF definitions at
§§ 260.30 through 260.33 of this chapter
apply to this part.

§ 262.1 What penalties apply to States?
(a) We will assess fiscal penalties

against States under circumstances de-
fined in parts 261 through 265 of this
chapter. The penalties are:

(1) A penalty of the amount by which
a State misused its TANF funds;

(2) An additional penalty of five per-
cent of the adjusted SFAG if such mis-
use was intentional;

(3) A penalty of four percent of the
adjusted SFAG for each quarter a
State fails to submit an accurate, com-
plete and timely required report;

(4) A penalty of up to 21 percent of
the adjusted SFAG for failure to sat-
isfy the minimum participation rates;

(5) A penalty of no more than two
percent of the adjusted SFAG for fail-
ure to participate in IEVS;

(6) A penalty of no more than five
percent of the adjusted SFAG for fail-
ure to enforce penalties on recipients
who are not cooperating with the State
Child Support Enforcement (IV–D)
agency;

(7) A penalty equal to the out-
standing loan amount, plus interest,
for failure to repay a Federal loan;

(8) A penalty equal to the amount by
which a State fails to meet its basic
MOE requirement;

(9) A penalty of five percent of the
adjusted SFAG for failure to comply
with the five-year limit on Federal as-
sistance;

(10) A penalty equal to the amount of
contingency funds that were received
but were not remitted for a fiscal year,
if the State fails to maintain 100 per-
cent of historic State expenditures in
that fiscal year;

(11) A penalty of no more than five
percent of the adjusted SFAG for the
failure to maintain assistance to an
adult single custodial parent who can-
not obtain child care for a child under
age six;

(12) A penalty of no more than two
percent of the adjusted SFAG plus the
amount a State has failed to expend of
its own funds to replace the reduction
to its SFAG due to the assessment of
penalties in this section in the imme-
diately succeeding fiscal year;

(13) A penalty equal to the amount of
the State’s Welfare-to-Work formula
grant for failure to meet its basic MOE
requirement during a year in which it
receives the formula grant; and

(14) A penalty of not less than one
percent and not more than five percent
of the adjusted SFAG for failure to im-
pose penalties properly against individ-
uals who refuse to engage in required
work in accordance with section 407 of
the Act.

(b) In the event of multiple penalties
for a fiscal year, we will add all appli-
cable penalty percentages together. We
will then assess the penalty amount
against the adjusted SFAG that would
have been payable to the State if we
had assessed no penalties. As a final
step, we will subtract other (fixed) pen-
alty amounts from the adjusted SFAG.

(c)(1) We will take the penalties spec-
ified in paragraphs (a)(1), (a)(2) and
(a)(7) of this section by reducing the
SFAG payable for the quarter that im-
mediately follows our final decision.

(2) We will take the penalties speci-
fied in paragraphs (a)(3), (a)(4), (a)(5),
(a)(6), (a)(8), (a)(9), (a)(10), (a)(11),
(a)(12), (a)(13), and (a)(14) of this sec-
tion by reducing the SFAG payable for
the fiscal year that immediately fol-
lows our final decision.

(d) When imposing the penalties in
paragraph (a) of this section, the total
reduction in an affected State’s quar-
terly SFAG amount must not exceed 25
percent. If this 25-percent limit pre-
vents the recovery of the full penalty
amount imposed on a State during a
quarter or a fiscal year, as appropriate,
we will apply the remaining amount of
the penalty to the SFAG payable for
the immediately succeeding quarter
until we recover the full penalty
amount.
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(e)(1) In the immediately succeeding
fiscal year, a State must expend addi-
tional State funds to replace any re-
duction in the SFAG resulting from
penalties.

(2) The State must document compli-
ance with this replacement provision
on its TANF Financial Report (or Ter-
ritorial Financial Report).

§ 262.2 When do the TANF penalty pro-
visions apply?

(a) A State will be subject to the pen-
alties specified in § 262.1(a)(1), (2), (7),
(8), (9), (10), (11), (12), (13), and (14) for
conduct occurring on and after the
first day the State operates the TANF
program.

(b) A State will be subject to the pen-
alties specified in § 262.1(a)(3), (4), (5),
and (6) for conduct occurring on and
after July 1, 1997, or the date that is six
months after the first day the State
operates the TANF program, whichever
is later.

(c) For the time period prior to Octo-
ber 1, 1999, we will assess State conduct
as specified in § 260.40(b) of this chap-
ter.

§ 262.3 How will we determine if a
State is subject to a penalty?

(a)(1) We will use the single audit
under OMB Circular A–133, in conjunc-
tion with other reviews, audits, and
data sources, as appropriate, to deter-
mine if a State is subject to a penalty
for misusing Federal TANF funds
(§ 263.10 of this chapter), intentionally
misusing Federal TANF funds (§ 263.12
of this chapter), failing to participate
in IEVS (§ 264.10 of this chapter), failing
to comply with paternity establish-
ment and child support requirements
(§ 264.31 of this chapter), failing to
maintain assistance to an adult single
custodial parent who cannot obtain
child care for child under six (§ 261.57 of
this chapter), and failing to reduce as-
sistance to a recipient who refuses
without good cause to work (§ 261.54 of
this chapter).

(2) We will also use the single audit
as a secondary method of determining
if a State is subject to other penalties
if an audit detects lack of compliance
in other penalty areas.

(b)(1) We will use the TANF Data Re-
port required under part 265 of this

chapter to determine if a State failed
to meet participation rates (§§ 261.21
and 261.23 of this chapter) or failed to
comply with the five-year limit on
Federal assistance (§ 264.1 of this chap-
ter).

(2) Data in these reports are subject
to our verification in accordance with
§ 265.7 of this chapter.

(c)(1) We will use the TANF Financial
Report (or, as applicable, the Terri-
torial Financial Report) as the primary
method for determining if a State has
failed to meet the basic MOE require-
ment (§ 263.8 of this chapter), meet the
Contingency Fund MOE requirement
(§ 264.76 of this chapter), or replace
SFAG reductions with State-only funds
(§ 264.50 of this chapter).

(2) Data in these reports are subject
to our verification in accordance with
§ 265.7 of this chapter.

(d) We will determine that a State is
subject to the specific penalties for
failure to perform if we find informa-
tion in the reports under paragraphs
(b) and (c) of this section to be insuffi-
cient to show compliance or if we de-
termine that the State has not ade-
quately documented actions verifying
that it has met the participation rates
or the time limits.

(e) To determine if a State has met
its MOE requirements, we will also use
the supplemental information in the
annual report required in accordance
with § 265.9(c) of this chapter.

(f) States must maintain records in
accordance with § 92.42 of this title.

§ 262.4 What happens if we determine
that a State is subject to a penalty?

(a) If we determine that a State is
subject to a penalty, we will notify the
State agency in writing, specifying
which penalty we will impose and the
reasons for the penalty. This notice
will:

(1) Specify the penalty provision at
issue, including the penalty amount;

(2) Specify the source of information
and the reasons for our decision;

(3) Invite the State to present its ar-
guments if it believes that the informa-
tion or method that we used were in
error or were insufficient or that its
actions, in the absence of Federal regu-
lations, were based on a reasonable in-
terpretation of the statute; and
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(4) Explain how and when the State
may submit a reasonable cause jus-
tification under § 262.5 and/or corrective
compliance plan under § 262.6.

(b) Within 60 days of when it receives
our notification, the State may submit
a written response that:

(1) Demonstrates that our determina-
tion is incorrect because our informa-
tion or the method that we used in de-
termining the violation or the amount
of the penalty was in error or was in-
sufficient, or that the State acted, in
the absence of Federal rules, on a rea-
sonable interpretation of the statute;

(2) Demonstrates that the State had
reasonable cause for failing to meet
the requirement(s); and/or

(3) Provides a corrective compliance
plan, pursuant to § 262.6.

(c) If we find that we determined the
penalty erroneously, or that the State
has adequately demonstrated that it
had reasonable cause for failing to
meet one or more requirements, we
will not impose the penalty.

(d) Reasonable cause and corrective
compliance plans are not available for
failing to repay a Federal loan; meet
the basic MOE requirement; meet the
Contingency Fund MOE requirement;
expend additional State funds to re-
place adjusted SFAG reductions due to
the imposition of one or more penalties
listed in § 262.1; or maintain 80 percent,
or 75 percent, as appropriate, basic
MOE during a year in which the State
receives a Welfare-to-Work grant.

(e)(1) If we request additional infor-
mation from a State that we need to
determine reasonable cause, the State
must ordinarily provide such informa-
tion within 30 days.

(2) Under unusual circumstances, we
may give the State an extension of the
time to respond to our request.

(f)(1)(i) We will notify the State in
writing of our findings with respect to
reasonable cause generally within 60
days of the date when we receive its re-
sponse to our penalty notice (in accord-
ance with paragraph (b) of this sec-
tion).

(ii) If the finding is negative and the
State has not yet submitted a correc-
tive compliance plan, it may do so in
response to this notice in accordance
with § 262.6.

(2) We will notify the State of our de-
cision regarding its corrective compli-
ance plan in accordance with the provi-
sions of § 262.6(g).

(g) We will impose a penalty in ac-
cord with the provisions in § 262.1(c)
after we make our final decision and
the appellate process is completed, if
applicable. If there is an appellate deci-
sion upholding the penalty, we will
take the penalty and charge interest
back to the date that we formally noti-
fied the Governor of the adverse action
pursuant to § 262.7(a)(1).

§ 262.5 Under what general cir-
cumstances will we determine that
a State has reasonable cause?

(a) We will not impose a penalty
against a State if we determine that
the State had reasonable cause for its
failure. The general factors a State
may use to claim reasonable cause in-
clude:

(1) Natural disasters and other ca-
lamities (e.g., hurricanes, earthquakes,
fire) whose disruptive impact was so
significant as to cause the State’s fail-
ure;

(2) Formally issued Federal guidance
that provided incorrect information re-
sulting in the State’s failure; or

(3) Isolated problems of minimal im-
pact that are not indicative of a sys-
temic problem.

(b)(1) We will grant reasonable cause
to a State that:

(i) Clearly demonstrates that its fail-
ure to submit complete, accurate, and
timely data, as required at § 265.8 of
this chapter, for one or both of the first
two quarters of FY 2000, is attrib-
utable, in significant part, to its need
to divert critical system resources to
Year 2000 compliance activities; and

(ii) Submits complete and accurate
data for the first two quarters of FY
2000 by September 30, 2000.

(2) A State may also use the addi-
tional factors for claiming reasonable
cause for failure to comply with the
five-year limit on Federal assistance or
the minimum participation rates, as
specified at §§ 261.52 and 264.3 and sub-
part B of part 260 of this chapter.

(c) In determining reasonable cause,
we will consider the efforts the State
made to meet the requirement, as well
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as the duration and severity of the cir-
cumstances that led to the State’s fail-
ure to achieve the requirement.

(d)(1) The burden of proof rests with
the State to fully explain the cir-
cumstances and events that constitute
reasonable cause for its failure to meet
a requirement.

(2) The State must provide us with
sufficient relevant information and
documentation to substantiate its
claim of reasonable cause.

[64 FR 17890, Apr. 12, 1999; 64 FR 40291, July
26, 1999]

§ 262.6 What happens if a State does
not demonstrate reasonable cause?

(a) A State may accept the penalty
or enter into a corrective compliance
plan that will correct or discontinue
the violation in order to avoid the pen-
alty if:

(1) A State does not claim reasonable
cause; or

(2) We find that the State does not
have reasonable cause.

(b) A State that does not claim rea-
sonable cause will have 60 days from
receipt of our notice described in
§ 262.4(a) to submit its corrective com-
pliance plan.

(c) A State that unsuccessfully
claimed reasonable cause will have 60
days from the date that it received our
second notice, described in § 262.4(f), to
submit its corrective compliance plan.

(d) The corrective compliance plan
must include:

(1) A complete analysis of why the
State did not meet the requirements;

(2) A detailed description of how the
State will correct or discontinue, as
appropriate, the violation in a timely
manner;

(3) The time period in which the vio-
lation will be corrected or discon-
tinued;

(4) The milestones, including interim
process and outcome goals, that the
State will achieve to assure it comes
into compliance within the specified
time period; and

(5) A certification by the Governor
that the State is committed to cor-
recting or discontinuing the violation,
in accordance with the plan.

(e) The corrective compliance plan
must correct or discontinue the viola-
tion within the following time frames:

(1) For a penalty under § 262.1(a)(4) or
(a)(9), by the end of the first fiscal year
ending at least six months after our re-
ceipt of the corrective compliance
plan; and

(2) For the remaining penalties, by a
date the State proposes that reflects
the minimum period necessary to
achieve compliance.

(f) During the 60-day period following
our receipt of the State’s corrective
compliance plan, we may request addi-
tional information and consult with
the State on modifications to the plan.

(g) We will accept or reject the
State’s corrective compliance plan, in
writing, within 60 days of our receipt of
the plan, although a corrective compli-
ance plan is deemed to be accepted if
we take no action during the 60-day pe-
riod following our receipt of the plan.

(h) If a State does not submit an ac-
ceptable corrective compliance plan on
time, we will assess the penalty imme-
diately.

(i) We will not impose a penalty
against a State with respect to any
violation covered by a corrective com-
pliance plan that we accept if the State
completely corrects or discontinues, as
appropriate, the violation within the
period covered by the plan.

(j) Under limited circumstances, we
may reduce the penalty if the State
fails to completely correct or dis-
continue the violation pursuant to its
corrective compliance plan and in a
timely manner. To receive a reduced
penalty, the State must demonstrate
that it met one or both of the following
conditions:

(1) Although it did not achieve full
compliance, the State made significant
progress towards correcting or dis-
continuing the violation; or

(2) The State’s failure to comply
fully was attributable to either a nat-
ural disaster or regional recession.

§ 262.7 How can a State appeal our de-
cision to take a penalty?

(a)(1) We will formally notify the
Governor and the State agency of an
adverse action (i.e., the reduction in
the SFAG) within five days after we de-
termine that a State is subject to a
penalty under parts 261 through 265 of
this chapter.
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(2) Such notice will include the fac-
tual and legal basis for taking the pen-
alty in sufficient detail for the State to
be able to respond in an appeal.

(b)(1) The State may file an appeal of
the action, in whole or in part, with
the HHS Departmental Appeals Board
(the Board) within 60 days after the
date it receives notice of the adverse
action. The State must submit its brief
and supporting documents when it files
its appeal.

(2) The State must send a copy of the
appeal, and any supplemental filings,
to the Office of the General Counsel,
Children, Families and Aging Division,
Room 411–D, 200 Independence Avenue,
SW., Washington, DC 20201.

(c) We will submit our reply brief and
supporting documentation within 45
days of the receipt of the State’s sub-
mission under paragraph (b) of this sec-
tion.

(d) The State may submit a reply and
any supporting documentation within
21 days of its receipt of our reply under
paragraph (c) of this section.

(e) The appeal to the Board must fol-
low the provisions of the rules under
this section and those at §§ 16.2, 16.9,
16.10, and 16.13–16.22 of this title, to the
extent that they are consistent with
this section.

(f) The Board will consider an appeal
filed by a State on the basis of the doc-
umentation and briefs submitted, along
with any additional information the
Board may require to support a final
decision. Such information may in-
clude a hearing if the Board determines
that it is necessary. In deciding wheth-
er to uphold an adverse action or any
portion of such action, the Board will
conduct a thorough review of the
issues.

(g)(1) A State may obtain judicial re-
view of a final decision by the Board by
filing an action within 90 days after the
date of such decision. It should file this
action with the district court of the
United States in the judicial district
where the State agency is located or in
the United States District Court for
the District of Columbia.

(2) The district court will review the
final decision of the Board on the
record established in the administra-
tive proceeding, in accordance with the
standards of review prescribed by 5

U.S.C. 706(2). The court will base its re-
view on the documents and supporting
data submitted to the Board.

PART 263—EXPENDITURES OF STATE
AND FEDERAL TANF FUNDS

Sec.
263.0 What definitions apply to this part?

Subpart A—What Rules Apply to a State’s
Maintenance of Effort?

263.1 How much State money must a State
expend annually to meet the basic MOE
requirement?

263.2 What kinds of State expenditures
count toward meeting a State’s basic
MOE expenditure requirement?

263.3 When do child care expenditures
count?

263.4 When do educational expenditures
count?

263.5 When do expenditures in State-funded
programs count?

263.6 What kinds of expenditures do not
count?

263.8 What happens if a State fails to meet
the basic MOE requirement?

263.9 May a State avoid a penalty for failing
to meet the basic MOE requirement
through reasonable cause or through cor-
rective compliance?

Subpart B—What Rules Apply to the Use of
Federal TANF Funds?

263.10 What actions would we take against a
State if it uses Federal TANF funds in
violation of the Act?

263.11 What uses of Federal TANF funds are
improper?

263.12 How will we determine if a State in-
tentionally misused Federal TANF
funds?

263.13 Is there a limit on the amount of Fed-
eral TANF funds that a State may spend
on administrative costs?

Subpart C—What Rules Apply to Individual
Development Accounts?

263.20 What definitions apply to Individual
Development Accounts (IDAs)?

263.21 May a State use the TANF grant to
fund IDAs?

263.22 Are there any restrictions on IDA
funds?

263.23 How does a State prevent a recipient
from using the IDA account for unquali-
fied purposes?

AUTHORITY: 42 U.S.C. 604, 607, 609, and 862a.

SOURCE: 64 FR 17893, Apr. 12, 1999, unless
otherwise noted.
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§ 263.0 What definitions apply to this
part?

(a) Except as noted in § 263.2(d), the
general TANF definitions at § 260.30
through § 260.33 of this chapter apply to
this part.

(b) The term ‘‘administrative costs’’
means costs necessary for the proper
administration of the TANF program
or separate State programs.

(1) It excludes direct costs of pro-
viding program services.

(i) For example, it excludes costs of
providing diversion benefits and serv-
ices, providing program information to
clients, screening and assessments, de-
velopment of employability plans,
work activities, post-employment serv-
ices, work supports, and case manage-
ment. It also excludes costs for con-
tracts devoted entirely to such activi-
ties.

(ii) It excludes the salaries and bene-
fits costs for staff providing program
services and the direct administrative
costs associated with providing the
services, such as the costs for supplies,
equipment, travel, postage, utilities,
rental of office space and maintenance
of office space.

(2) It includes costs for general ad-
ministration and coordination of these
programs, including contract costs and
all indirect (or overhead) costs. Exam-
ples of administrative costs include:

(i) Salaries and benefits of staff per-
forming administrative and coordina-
tion functions;

(ii) Activities related to eligibility
determinations;

(iii) Preparation of program plans,
budgets, and schedules;

(iv) Monitoring of programs and
projects;

(v) Fraud and abuse units;
(vi) Procurement activities;
(vii) Public relations;
(viii) Services related to accounting,

litigation, audits, management of prop-
erty, payroll, and personnel;

(ix) Costs for the goods and services
required for administration of the pro-
gram such as the costs for supplies,
equipment, travel, postage, utilities,
and rental of office space and mainte-
nance of office space, provided that
such costs are not excluded as a direct
administrative cost for providing pro-

gram services under paragraph (b)(1) of
this section;

(x) Travel costs incurred for official
business and not excluded as a direct
administrative cost for providing pro-
gram services under paragraph (b)(1) of
this section;

(xi) Management information sys-
tems not related to the tracking and
monitoring of TANF requirements
(e.g., for a personnel and payroll sys-
tem for State staff); and

(xii) Preparing reports and other doc-
uments.

Subpart A—What Rules Apply to a
State’s Maintenance of Effort?

§ 263.1 How much State money must a
State expend annually to meet the
basic MOE requirement?

(a)(1) The minimum basic MOE for a
fiscal year is 80 percent of a State’s
historic State expenditures.

(2) However, if a State meets the
minimum work participation rate re-
quirements in a fiscal year, as required
under §§ 261.21 and 261.23 of this chap-
ter, after adjustment for any caseload
reduction credit under § 261.41 of this
chapter, then the minimum basic MOE
for that fiscal year is 75 percent of the
State’s historic State expenditures.

(3) A State that does not meet the
minimum participation rate require-
ments in a fiscal year, as required
under §§ 261.21 and 261.23 of this chapter
(after adjustment for any caseload re-
duction credit under § 261.41 of this
chapter), but which is granted full or
partial penalty relief for that fiscal
year, must still meet the minimum
basic MOE specified under paragraph
(a)(1) of this section.

(b) The basic MOE level also depends
on whether a Tribe or consortium of
Tribes residing in a State has received
approval to operate its own TANF pro-
gram. The State’s basic MOE level for
a fiscal year will be reduced by the
same percentage as we reduced the
SFAG as the result of any Tribal Fam-
ily Assistance Grants awarded to Trib-
al grantees in the State for that year.
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§ 263.2 What kinds of State expendi-
tures count toward meeting a
State’s basic MOE expenditure re-
quirement?

(a) Expenditures of State funds in
TANF or separate State programs may
count if they are made for the fol-
lowing types of benefits or services:

(1) Cash assistance, including the
State’s share of the assigned child sup-
port collection that is distributed to
the family, and disregarded in deter-
mining eligibility for, and amount of
the TANF assistance payment;

(2) Child care assistance (see § 263.3);
(3) Education activities designed to

increase self-sufficiency, job training,
and work (see § 263.4);

(4) Any other use of funds allowable
under section 404(a)(1) of the Act (such
as nonmedical treatment services for
alcohol and drug abuse and some med-
ical treatment services, provided that
the State has not commingled its MOE
funds with Federal TANF funds to pay
for the services), if consistent with the
goals at § 260.20 of this chapter; and

(5)(i) Administrative costs for activi-
ties listed in paragraphs (a)(1) through
(a)(4) of this section, not to exceed 15
percent of the total amount of count-
able expenditures for the fiscal year.

(ii) Costs for information technology
and computerization needed for track-
ing or monitoring required by or under
part IV–A of the Act do not count to-
wards the limit in paragraph (5)(i) of
this section, even if they fall within
the definition of ‘‘administrative
costs.’’

(A) This exclusion covers the costs
for salaries and benefits of staff who
develop, maintain, support or operate
the portions of information technology
or computer systems used for tracking
and monitoring.

(B) It also covers the costs of con-
tracts for development, maintenance,
support, or operation of those portions
of information technology or computer
systems used for tracking or moni-
toring.

(b) The benefits or services listed
under paragraph (a) of this section
count only if they have been provided
to or on behalf of eligible families. An
‘‘eligible family,’’ as defined by the
State, must:

(1) Be comprised of citizens or aliens
who:

(i) Are eligible for TANF assistance;
(ii) Would be eligible for TANF as-

sistance, but for the time limit on the
receipt of federally funded assistance;
or

(iii) Are lawfully present in the
United States and would be eligible for
assistance, but for the application of
title IV of PRWORA;

(2) Include a child living with a cus-
todial parent or other adult caretaker
relative (or consist of a pregnant indi-
vidual); and

(3) Be financially eligible according
to the appropriate income and resource
(when applicable) standards established
by the State and contained in its
TANF plan.

(c) Benefits or services listed under
paragraph (a) of this section provided
to a family that meets the criteria
under paragraphs (b)(1) through (b)(3)
of this section, but who became ineli-
gible solely due to the time limitation
given under § 264.1 of this chapter, may
also count.

(d) Expenditures for the benefits or
services listed under paragraph (a) of
this section count whether or not the
benefit or service meets the definition
of assistance under § 260.31 of this chap-
ter. Further, families that meet the
criteria in paragraphs (b)(2) and (b)(3)
of this section are considered to be eli-
gible for TANF assistance for the pur-
poses of paragraph (b)(1)(i) of this sec-
tion.

(e)(1) The expenditures for benefits or
services in State-funded programs list-
ed under paragraph (a) of this section
count only if they also meet the re-
quirements of § 263.5.

(2) Expenditures that fall within the
prohibitions in § 263.6 do not count.

[64 FR 17893, Apr. 12, 1999; 64 FR 40291, July
26, 1999]

§ 263.3 When do child care expendi-
tures count?

(a) State funds expended to meet the
requirements of the CCDF Matching
Fund (i.e., as match or MOE amounts)
may also count as basic MOE expendi-
tures up to the State’s child care MOE
amount that must be expended to qual-
ify for CCDF matching funds.
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(b) Child care expenditures that have
not been used to meet the require-
ments of the CCDF Matching Fund
(i.e., as match or MOE amounts), or
any other Federal child care program,
may also count as basic MOE expendi-
tures. The limit described in paragraph
(a) of this section does not apply.

(c) The child care expenditures de-
scribed in paragraphs (a) and (b) of this
section must be made to, or on behalf
of, eligible families, as defined in
§ 263.2(b).

§ 263.4 When do educational expendi-
tures count?

(a) Expenditures for educational ac-
tivities or services count if:

(1) They are provided to eligible fam-
ilies (as defined in § 263.2(b)) to increase
self-sufficiency, job training, and work;
and

(2) They are not generally available
to other residents of the State without
cost and without regard to their in-
come.

(b) Expenditures on behalf of eligible
families for educational services or ac-
tivities provided through the public
education system do not count unless
they meet the requirements under
paragraph (a) of this section.

§ 263.5 When do expenditures in State-
funded programs count?

(a) If a current State or local pro-
gram also operated in FY 1995, and ex-
penditures in this program would have
been previously authorized and allow-
able under the former AFDC, JOBS,
Emergency Assistance, Child Care for
AFDC recipients, At-Risk Child Care,
or Transitional Child Care programs,
then current fiscal year expenditures
in this program count in their entirety,
provided that the State has met all re-
quirements under § 263.2.

(b) If a current State or local pro-
gram also operated in FY 1995, and ex-
penditures in this program would not
have been previously authorized and al-
lowable under the former AFDC, JOBS,
Emergency Assistance, Child Care for
AFDC recipients, At-Risk Child Care,
or Transitional Child Care programs,
then countable expenditures are lim-
ited to the amount by which total cur-

rent fiscal year expenditures that meet
the requirements under § 263.2 exceed
total State expenditures in the pro-
gram during FY 1995.

§ 263.6 What kinds of expenditures do
not count?

The following kinds of expenditures
do not count:

(a) Expenditures of funds that origi-
nated with the Federal government;

(b) State expenditures under the
Medicaid program under title XIX of
the Act;

(c) Expenditures that a State makes
as a condition of receiving Federal
funds under another program, except as
provided under § 263.3;

(d) Expenditures that a State made
in a prior fiscal year;

(e) Expenditures that a State uses to
match Federal Welfare-to-Work funds
provided under section 403(a)(5) of the
Act; and

(f) Expenditures that a State makes
in the TANF program to replace the re-
ductions in the SFAG as a result of
penalties, pursuant to § 264.50 of this
chapter.

§ 263.8 What happens if a State fails to
meet the basic MOE requirement?

(a) If any State fails to meet its basic
MOE requirement for any fiscal year,
then we will reduce dollar-for-dollar
the amount of the SFAG payable to the
State for the following fiscal year.

(b) If a State fails to meet its basic
MOE requirement for any fiscal year,
and the State received a WtW formula
grant under section 403(a)(5)(A) of the
Act for the same fiscal year, we will
also reduce the amount of the SFAG
payable to the State for the following
fiscal year by the amount of the WtW
formula grant paid to the State.

§ 263.9 May a State avoid a penalty for
failing to meet the basic MOE re-
quirement through reasonable
cause or corrective compliance?

No. The reasonable cause and correc-
tive compliance provisions at §§ 262.4,
262.5, and 262.6 of this chapter do not
apply to the penalties in § 263.8.
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Subpart B—What Rules Apply to
the Use of Federal TANF Funds?

§ 263.10 What actions would we take
against a State if it uses Federal
TANF funds in violation of the Act?

(a) If a State misuses its Federal
TANF funds, we will reduce the SFAG
payable for the immediately suc-
ceeding fiscal year quarter by the
amount misused.

(b) If the State fails to demonstrate
that the misuse was not intentional,
we will further reduce the SFAG pay-
able for the immediately succeeding
fiscal year quarter in an amount equal
to five percent of the adjusted SFAG.

(c) The reasonable cause and correc-
tive compliance provisions of §§ 262.4
through 262.6 of this chapter apply to
the penalties specified in paragraphs
(a) and (b) of this section.

§ 263.11 What uses of Federal TANF
funds are improper?

(a) States may use Federal TANF
funds for expenditures:

(1) That are reasonably calculated to
accomplish the purposes of TANF, as
specified at § 260.20 of this chapter; or

(2) For which the State was author-
ized to use IV–A or IV–F funds under
prior law, as in effect on September 30,
1995 (or, at the option of the State, Au-
gust 21, 1996).

(b) We will consider use of funds in
violation of paragraph (a) of this sec-
tion, sections 404 and 408 and other pro-
visions of the Act, section 115(a)(1) of
PRWORA, the provisions of part 92 of
this title, or OMB Circular A–87 to be
misuse of funds.

§ 263.12 How will we determine if a
State intentionally misused Federal
TANF funds?

(a) The State must show, to our sat-
isfaction, that it used these funds for
purposes that a reasonable person
would consider to be within the pur-
poses of the TANF program (as speci-
fied at § 260.20 of this chapter) and con-
sistent with the provisions listed in
§ 263.11.

(b) We may determine that a State
misused funds intentionally if there is
supporting documentation, such as
Federal guidance or policy instruc-

tions, precluding the use of Federal
TANF funds for such purpose.

(c) We may also determine that a
State intentionally misused funds if
the State continues to use the funds in
the same or similarly improper manner
after receiving notification that we had
determined such use to be improper.

§ 263.13 Is there a limit on the amount
of Federal TANF funds that a State
may spend on administrative costs?

(a)(i) Yes, a State may not spend
more than 15 percent of the amount
that it receives as its adjusted SFAG,
or under other provisions of section 403
of the Act, on ‘‘administrative costs,’’
as defined at § 263.0(b).

(ii) Any violation of the limitation in
paragraph (a)(i) of this section will
constitute a misuse of funds under
§ 263.11(b).

(b) Expenditures on the information
technology and computerization need-
ed for tracking and monitoring re-
quired by or under part IV–A of the Act
do not count towards the limit speci-
fied in paragraph (a) of this section.

(1) This exclusion covers the costs for
salaries and benefits of staff who de-
velop, maintain, support or operate the
portions of information technology or
computer systems used for tracking
and monitoring.

(2) It also covers the costs of con-
tracts for development, maintenance.
support, or operation of those portions
of information technology or computer
systems used for tracking or moni-
toring.

Subpart C—What Rules Apply to
Individual Development Ac-
counts?

§ 263.20 What definitions apply to Indi-
vidual Development Accounts
(IDAs)?

The following definitions apply with
respect to IDAs:

Date of acquisition means the date on
which a binding contract to obtain,
construct, or reconstruct the new prin-
cipal residence is entered into.

Eligible educational institution means
an institution described in section
481(a)(1) or section 1201(a) of the Higher
Education Act of 1965 (20 U.S.C.
1088(a)(1) or 1141(a)), as such sections
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were in effect on August 21, 1996. Also,
an area vocational education school (as
defined in subparagraph (C) or (D) of
section 521(4) of the Carl D. Perkins
Vocational and Applied Technology
Education Act (20 U.S.C. 2471(4)) that is
in any State (as defined in section
521(33) of such Act), as such sections
were in effect on August 21, 1996.

Individual Development Account (IDA)
means an account established by, or
for, an individual who is eligible for as-
sistance under the TANF program, to
allow the individual to accumulate
funds for specific purposes. Notwith-
standing any other provision of law
(other than the Internal Revenue Code
of 1986), the funds in an IDA account
must be disregarded in determining eli-
gibility for, or the amount of, assist-
ance in any Federal means-tested pro-
grams.

Post-secondary educational expenses
means a student’s tuition and fees re-
quired for the enrollment or attend-
ance at an eligible educational institu-
tion, and required course fees, books,
supplies, and equipment required at an
eligible educational institution.

Qualified acquisition costs means the
cost of obtaining, constructing, or re-
constructing a residence. The term in-
cludes any usual or reasonable settle-
ment, financing, or other closing costs.

Qualified business means any business
that does not contravene State law or
public policy.

Qualified business capitalization ex-
penses means business expenses pursu-
ant to a qualified plan.

Qualified entity means a nonprofit,
tax-exempt organization, or a State or
local government agency that works
cooperatively with a nonprofit, tax-ex-
empt organization.

Qualified expenditures means expenses
entailed in a qualified plan, including
capital, plant equipment, working cap-
ital, and inventory expenses.

Qualified first-time home buyer means
a taxpayer (and, if married, the tax-
payer’s spouse) who has not owned a
principal residence during the three-
year period ending on the date of ac-
quisition of the new principal resi-
dence.

Qualified plan means a business plan
that is approved by a financial institu-

tion, or by a nonprofit loan fund hav-
ing demonstrated fiduciary integrity.
It includes a description of services or
goods to be sold, a marketing plan, and
projected financial statements, and it
may require the eligible recipient to
obtain the assistance of an experienced
entrepreneurial advisor.

Qualified principal residence means the
place a qualified first-time home buyer
will reside in accordance with the
meaning of section 1034 of the Internal
Revenue Code of 1986 (26 U.S.C. 1034).
The qualified acquisition cost of the
residence cannot exceed the average
purchase price of similar residences in
the area.

§ 263.21 May a State use the TANF
grant to fund IDAs?

If the State elects to operate an IDA
program, then the States may use Fed-
eral TANF funds or WtW funds to fund
IDAs for individuals who are eligible
for TANF assistance and exercise flexi-
bility within the limits of Federal reg-
ulations and the statute.

§ 263.22 Are there any restrictions on
IDA funds?

The following restrictions apply to
IDA funds:

(a) A recipient may deposit only
earned income into an IDA.

(b) A recipient’s contributions to an
IDA may be matched by, or through, a
qualified entity.

(c) A recipient may withdraw funds
only for the following reasons:

(1) To cover post-secondary education
expenses, if the amount is paid directly
to an eligible educational institution;

(2) For the recipient to purchase a
first home, if the amount is paid di-
rectly to the person to whom the
amounts are due and it is a qualified
acquisition cost for a qualified prin-
cipal residence by a qualified first-time
home buyer; or

(3) For business capitalization, if the
amounts are paid directly to a business
capitalization account in a federally
insured financial institution and used
for a qualified business capitalization
expense.
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§ 263.23 How does a State prevent a re-
cipient from using the IDA account
for unqualified purposes?

To prevent recipients from using the
IDA account improperly, States may
do the following:

(a) Count withdrawals as earned in-
come in the month of withdrawal (un-
less already counted as income);

(b) Count withdrawals as resources in
determining eligibility; or

(c) Take such other steps as the
State has established in its State plan
or written State policies to deter inap-
propriate use.

PART 264—OTHER
ACCOUNTABILITY PROVISIONS

Sec.
264.0 What definitions apply to this part?

Subpart A—What Specific Rules Apply for
Other Program Penalties?

264.1 What restrictions apply to the length
of time Federal TANF assistance may be
provided?

264.2 What happens if a State does not com-
ply with the five-year limit?

264.3 How can a State avoid a penalty for
failure to comply with the five-year
limit?

264.10 Must States do computer matching of
data records under IEVS to verify recipi-
ent information?

264.11 How much is the penalty for not par-
ticipating in IEVS?

264.30 What procedures exist to ensure co-
operation with the child support enforce-
ment requirements?

264.31 What happens if a State does not
comply with the IV–D sanction require-
ment?

264.40 What happens if a State does not
repay a Federal loan?

264.50 What happens if, in a fiscal year, a
State does not expend, with its own
funds, an amount equal to the reduction
to the adjusted SFAG resulting from a
penalty?

Subpart B—What are the Requirements for
the Contingency Fund?

264.70 What makes a State eligible to re-
ceive a provisional payment of contin-
gency funds?

264.71 What determines the amount of the
provisional payment of contingency
funds that will be made to a State?

264.72 What requirements are imposed on a
State if it receives contingency funds?

264.73 What is an annual reconciliation?

264.74 How will we determine the Contin-
gency Fund MOE level for the annual
reconciliation?

264.75 For the annual reconciliation, what
are qualifying State expenditures?

264.76 What action will we take if a State
fails to remit funds after failing to meet
its required Contingency Fund MOE
level?

264.77 How will we determine if a State met
its Contingency Fund expenditure re-
quirements?

Subpart C—What Rules Pertain Specifically
to the Spending Levels of the Territories?

264.80 If a Territory receives Matching
Grant funds, what funds must it expend?

264.81 What expenditures qualify for Terri-
tories to meet the Matching Grant MOE
requirement?

264.82 What expenditures qualify for meet-
ing the Matching Grant FAG amount re-
quirement?

264.83 How will we know if a Territory
failed to meet the Matching Grant fund-
ing requirements at § 264.80?

264.84 What will we do if a Territory fails to
meet the Matching Grant funding re-
quirements at § 264.80?

264.85 What rights of appeal are available to
the Territories?

AUTHORITY: 31 U.S.C. 7501 et seq.; 42 U.S.C.
609, 654, 1302, 1308, and 1337.

SOURCE: 64 FR 17896, Apr. 12, 1999, unless
otherwise noted.

§ 264.0 What definitions apply to this
part?

(a) The general TANF definitions at
§§ 260.30 through 260.33 of this chapter
apply to this part.

(b) The following definitions also
apply to this part:

Countable State Expenditures means
the amount of qualifying State expend-
itures, as defined in § 264.75, plus the
amount of contingency funds expended
by the State in the fiscal year.

FAG means the Family Assistance
Grant granted to a Territory pursuant
to section 403(a)(1) of the Act. It is thus
the Territorial equivalent of the SFAG,
as defined at § 260.30 of this chapter.

Food Stamp Trigger means a State’s
monthly average of individuals partici-
pating in the Food Stamp program (as
of the last day of the month) for the
most recent three-month period that
exceeds its monthly average of individ-
uals in the corresponding three-month
period in the Food Stamp caseload for
FY 1994 or FY 1995, whichever is less,
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by at least ten percent, assuming that
the immigrant provisions of title IV
and the Food Stamp provisions under
title VII of PRWORA had been in effect
in those years.

Unemployment Trigger means a State’s
average unemployment rate for the
most recent three-month period of at
least 6.5 percent and equal to at least
110 percent of the State’s unemploy-
ment rate for the corresponding three-
month period in either of the two pre-
ceding calendar years.

Subpart A—What Specific Rules
Apply for Other Program Pen-
alties?

§ 264.1 What restrictions apply to the
length of time Federal TANF assist-
ance may be provided?

(a)(1) Subject to the exceptions in
this section, no State may use any of
its Federal TANF funds to provide as-
sistance (as defined in § 260.31 of this
chapter) to a family that includes an
adult head-of-household or a spouse of
the head-of-household who has received
Federal assistance for a total of five
years (i.e., 60 cumulative months,
whether or not consecutive).

(2) The provision in paragraph (a)(1)
of this section also applies to a family
that includes a pregnant minor head-
of-household, minor parent head-of-
household, or spouse of such a head-of-
household who has received Federal as-
sistance for a total of five years.

(3) Notwithstanding the provisions of
paragraphs (a)(1) and (a)(2) of this sec-
tion, a State may provide assistance
under WtW, pursuant to section
403(a)(5) of the Act, to a family that is
ineligible for TANF solely because it
has reached the five-year time limit.

(b)(1) States must not count toward
the five-year limit:

(i) Any month of receipt of assistance
by an individual who is not the head-
of-household or married to the head-of-
household;

(ii) Any month of receipt of assist-
ance by an adult while living in Indian
country (as defined in section 1151 of
title 18, United States Code) or a Na-
tive Alaskan Village where at least 50
percent of the adults were not em-
ployed; and

(iii) Any month for which an indi-
vidual receives only noncash assistance
provided under WtW, pursuant to sec-
tion 403(a)(5) of the Act.

(2) Only months of assistance that
are paid for with Federal TANF funds
(in whole or in part) count towards the
five-year time limit.

(c) States have the option to extend
assistance paid for by Federal TANF
funds beyond the five-year limit for up
to 20 percent of the average monthly
number of families receiving assistance
during the fiscal year or the imme-
diately preceding fiscal year, which-
ever the State elects. States are per-
mitted to extend assistance to families
only on the basis of:

(1) Hardship, as defined by the State;
or

(2) The fact that the family includes
someone who has been battered, or sub-
ject to extreme cruelty based on the
fact that the individual has been sub-
jected to:

(i) Physical acts that resulted in, or
threatened to result in, physical injury
to the individual;

(ii) Sexual abuse;
(iii) Sexual activity involving a de-

pendent child;
(iv) Being forced as the caretaker rel-

ative of a dependent child to engage in
nonconsensual sexual acts or activi-
ties;

(v) Threats of, or attempts at, phys-
ical or sexual abuse;

(vi) Mental abuse; or
(vii) Neglect or deprivation of med-

ical care.
(d) If a State opts to extend assist-

ance to part of its caseload as per-
mitted under paragraph (c) of this sec-
tion, it would grant such an extension
to a specific family once a head-of-
household or spouse of a head-of-house-
hold in the family has received 60 cu-
mulative months of assistance.

(e) To determine whether a State has
failed to comply with the five-year
limit on Federal assistance established
in paragraph (c) of this section for a
fiscal year, we would divide the aver-
age monthly number of families with a
head-of-household or a spouse of a
head-of-household who has received as-
sistance for more than 60 cumulative
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months by the average monthly num-
ber of all families that received assist-
ance during that fiscal year or during
the immediately preceding fiscal year.

(f) If the five-year limit is incon-
sistent with a State’s waiver granted
under section 1115 of the Act, we will
determine State compliance with the
Federal time limit in accordance with
the provisions of subpart C of part 260.

§ 264.2 What happens if a State does
not comply with the five-year limit?

If we determine that a State has not
complied with the requirements of
§ 264.1, we will reduce the SFAG pay-
able to the State for the immediately
succeeding fiscal year by five percent
of the adjusted SFAG unless the State
demonstrates to our satisfaction that
it had reasonable cause, or it corrects
or discontinues the violation under an
approved corrective compliance plan.

§ 264.3 How can a State avoid a pen-
alty for failure to comply with the
five-year limit?

(a) We will not impose the penalty if
the State demonstrates to our satisfac-
tion that it had reasonable cause for
failing to comply with the five-year
limit on Federal assistance or it
achieves compliance under a corrective
compliance plan, pursuant to §§ 262.5
and 262.6 of this chapter.

(b) In addition, we will determine a
State has reasonable cause if it dem-
onstrates that it failed to comply with
the five-year limit on Federal assist-
ance because of federally recognized
good cause domestic violence waivers
provided to victims of domestic vio-
lence in accordance with provisions of
subpart B of part 260.

[64 FR 17896, Apr. 12, 1999; 64 FR 40292, July
26, 1999]

§ 264.10 Must States do computer
matching of data records under
IEVS to verify recipient informa-
tion?

(a) Pursuant to section 1137 of the
Act and subject to paragraph (a)(2) of
that section, States must meet the re-
quirements of IEVS and request the
following information from the Inter-
nal Revenue Service (IRS), the State
Wage Information Collections Agency
(SWICA), the Social Security Adminis-

tration (SSA), and the Immigration
and Naturalization Service (INS):

(1) IRS unearned income;
(2) SWICA employer quarterly re-

ports of income and unemployment in-
surance benefit payments;

(3) IRS earned income maintained by
SSA; and

(4) Immigration status information
maintained by the INS.

(b) The requirements at §§ 205.51
through 205.60 of this chapter also
apply to the TANF IEVS requirement.

[64 FR 17896, Apr. 12, 1999; 64 FR 40292, July
26, 1999]

§ 264.11 How much is the penalty for
not participating in IEVS?

If we determine that the State has
not complied with the requirements of
§ 264.10, we will reduce the SFAG pay-
able for the immediately succeeding
fiscal year by two percent of the ad-
justed SFAG unless the State dem-
onstrates to our satisfaction that it
had reasonable cause or achieved com-
pliance under a corrective compliance
plan pursuant to §§ 262.5 and 262.6 of
this chapter.

§ 264.30 What procedures exist to en-
sure cooperation with the child
support enforcement requirements?

(a)(1) The State agency must refer all
appropriate individuals in the family of
a child, for whom paternity has not
been established or for whom a child
support order needs to be established,
modified or enforced, to the child sup-
port enforcement agency (i.e., the IV–D
agency).

(2) Referred individuals must cooper-
ate in establishing paternity and in es-
tablishing, modifying, or enforcing a
support order with respect to the child.

(b) If the IV–D agency determines
that an individual is not cooperating,
and the individual does not qualify for
a good cause or other exception estab-
lished by the State agency responsible
for making good cause determinations
in accordance with section 454(29) of
the Act or for a good cause domestic
violence waiver granted in accordance
with § 260.52 of this chapter, then the
IV–D agency must notify the IV–A
agency promptly.

(c) The IV–A agency must then take
appropriate action by:
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(1) Deducting from the assistance
that would otherwise be provided to
the family of the individual an amount
equal to not less than 25 percent of the
amount of such assistance; or

(2) Denying the family any assistance
under the program.

§ 264.31 What happens if a State does
not comply with the IV–D sanction
requirement?

(a)(1) If we find that, for a fiscal year,
the State IV–A agency did not enforce
the penalties against recipients re-
quired under § 264.30(c), we will reduce
the SFAG payable for the next fiscal
year by one percent of the adjusted
SFAG.

(2) Upon a finding for a second fiscal
year, we will reduce the SFAG by two
percent of the adjusted SFAG for the
following year.

(3) A third or subsequent finding will
result in the maximum penalty of five
percent.

(b) We will not impose a penalty if:
(1) The State demonstrates to our

satisfaction that it had reasonable
cause pursuant to § 262.5 of this chap-
ter; or

(2) The State achieves compliance
under a corrective compliance plan
pursuant to § 262.6 of this chapter.

§ 264.40 What happens if a State does
not repay a Federal loan?

(a) If a State fails to repay the
amount of principal and interest due at
any point under a loan agreement de-
veloped pursuant to section 406 of the
Act:

(1) The entire outstanding loan bal-
ance, plus all accumulated interest, be-
comes due and payable immediately;
and

(2) We will reduce the SFAG payable
for the immediately succeeding fiscal
year quarter by the outstanding loan
amount plus interest.

(b) Neither the reasonable cause pro-
visions at § 262.5 of this chapter nor the
corrective compliance plan provisions
at § 262.6 of this chapter apply when a
State fails to repay a Federal loan.

§ 264.50 What happens if, in a fiscal
year, a State does not expend, with
its own funds, an amount equal to
the reduction to the adjusted SFAG
resulting from a penalty?

(a)(1) When we withhold Federal
TANF funds from a State during a fis-
cal year because of other penalty ac-
tions listed at § 262.1 of this chapter,
the State must replace these Federal
TANF funds with State funds during
the subsequent fiscal year.

(2) If the State fails to replace funds
during the subsequent year, then we
will assess an additional penalty of no
more than two percent of the adjusted
SFAG during the year that follows the
subsequent year.

(b) A State must expend such re-
placement funds under its TANF pro-
gram, not under ‘‘separate State pro-
grams.’’

(c) We will assess a penalty of no
more than two percent of the adjusted
SFAG plus the amount equal to the dif-
ference between the amount the State
was required to expend and the amount
it actually expended in the fiscal year.

(1) We will assess the maximum pen-
alty amount if the State made no addi-
tional expenditures to compensate for
the reductions to its adjusted SFAG re-
sulting from penalties.

(2) We will reduce the percentage por-
tion of the penalty if the State has ex-
pended some of the amount required. In
such case, we will calculate the appli-
cable percentage portion of the penalty
by multiplying the percentage of the
required expenditures that the State
failed to make in the fiscal year by two
percent.

(d) The reasonable cause and correc-
tive compliance plan provisions at
§§ 262.5 and 262.6 of this chapter do not
apply to this penalty.

Subpart B—What Are the Require-
ments for the Contingency
Fund?

§ 264.70 What makes a State eligible to
receive a provisional payment of
contingency funds?

(a) In order to receive a provisional
payment of contingency funds, a State
must:
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(1) Be a needy State, as defined in
§ 260.30 of this chapter; and

(2) Submit to ACF a request for con-
tingency funds for an eligible month
(i.e., a month in which a State is a
needy State).

(b) A determination that a State is a
needy State for a month makes that
State eligible to receive a provisional
payment of contingency funds for two
consecutive months.

(c) Only the 50 States and the Dis-
trict of Columbia may receive contin-
gency funds. Territories and Tribal
TANF grantees are not eligible.

§ 264.71 What determines the amount
of the provisional payment of con-
tingency funds that will be made to
a State?

We will make a provisional payment
to a State that meets the requirements
of § 264.70, within the following limits:

(a) The amount that we will pay to a
State in a fiscal year will not exceed an
amount equal to 1⁄12 times 20 percent of
that State’s SFAG for that fiscal year,
multiplied by the number of eligible
months for which the State has re-
quested contingency funds;

(b) The total amount that we will
pay to all States during a fiscal year
will not exceed the amount appro-
priated for this purpose; and

(c) We will pay contingency funds to
States in the order in which we receive
requests for such payments.

§ 264.72 What requirements are im-
posed on a State if it receives con-
tingency funds?

(a)(1) A State must meet a Contin-
gency Fund MOE level of 100 percent of
historic State expenditures for FY 1994.

(2) A State must exceed the Contin-
gency Fund MOE level to keep any of
the contingency funds that it received.
It may be able to retain a portion of
the amount of contingency funds that
match countable State expenditures, as
defined in § 264.0, that are in excess of
the State’s Contingency Fund MOE
level, after the overall adjustment re-
quired by section 403(b)(6)(C) of the
Act.

(b) A State must complete an annual
reconciliation, in accordance with
§ 264.73, in order to determine how
much, if any, of the contingency funds

that it received in a fiscal year it may
retain.

(c) If required to remit funds under
the annual reconciliation, a State must
remit all (or a portion) of the funds
paid to it for a fiscal year within one
year after it has failed to meet either
the Food Stamp trigger or the Unem-
ployment trigger, as defined in § 264.0,
for three consecutive months.

(d) A State must expend contingency
funds in the fiscal year in which they
are awarded.

(e) A State may not transfer contin-
gency funds to the Discretionary Fund
of the CCDF or the SSBG.

(f) A State must follow the restric-
tions and prohibitions in effect for Fed-
eral TANF funds, including the provi-
sions of § 263.11 of this chapter, in its
use of contingency funds.

§ 264.73 What is an annual reconcili-
ation?

(a) The annual reconciliation in-
volves the calculation, for a fiscal
year, of:

(1) The amount of a State’s quali-
fying expenditures;

(2) The amount by which a State’s
countable State expenditures, as de-
fined in § 264.0, exceed the State’s re-
quired Contingency Fund MOE level;
and

(3) The amount of contingency funds
that the State may retain or must
remit.

(b) If a State exceeded its required
Contingency Fund MOE level, it may
be able to retain some or all of the con-
tingency funds that it received.

(c) A State determines the amount of
contingency funds that it may retain
by performing the following calcula-
tions:

(1) From the lesser of the following
two amounts:

(i) The amount of contingency funds
paid to it during the fiscal year; or

(ii) Its countable State expenditures,
as defined in § 264.0, minus its required
Contingency Fund MOE level, multi-
plied by:

(A) The State’s Federal Medical As-
sistance Percentage (FMAP) applicable
for the fiscal year for which funds were
awarded; and
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(B) 1⁄12 times the number of months
during the fiscal year for which the
State received contingency funds.

(2) Subtract the State’s propor-
tionate remittance (as reported to the
State by ACF) for the overall adjust-
ment of the Contingency Fund for that
fiscal year required by section
403(b)(6)(C) of the Act.

§ 264.74 How will we determine the
Contingency Fund MOE level for
the annual reconciliation?

(a)(1) The Contingency Fund MOE
level includes the State’s share of ex-
penditures for AFDC benefit payments,
administration, and FAMIS; EA; and
the JOBS program for FY 1994.

(2) We will use the same data sources
and date, i.e., April 28, 1995, that we
used to determine the basic MOE levels
for FY 1994. We will exclude the State’s
share of expenditures from the former
IV–A child care programs (AFDC/JOBS,
Transitional and At-Risk child care) in
the calculation.

(b) We will reduce a State’s Contin-
gency Fund MOE level by the same per-
centage that we reduce the basic MOE
level for any fiscal year in which we re-
duce the State’s annual SFAG alloca-
tion to provide funding to Tribal grant-
ees operating a Tribal TANF program.

§ 264.75 For the annual reconciliation,
what are qualifying State expendi-
tures?

(a) Qualifying State expenditures are
expenditures of State funds made in
the State TANF program, with respect
to eligible families, for the following:

(1) Cash assistance, including as-
signed child support collected by the
State, distributed to the family, and
disregarded in determining eligibility
for, and amount of the TANF assist-
ance payment;

(2) Educational activities designed to
increase self-sufficiency, job training,
and work, excluding any expenditure
for public education in the State ex-
cept expenditures involving the provi-
sion of services or assistance to an eli-
gible family that are not generally
available to persons who are not mem-
bers of an eligible family;

(3) Any other services allowable
under section 404(a)(1) of the Act and

consistent with the goals at § 260.20 of
this chapter; and

(4) Administrative costs in connec-
tion with the provision of the benefits
and services listed in paragraphs (a)(1)
through (a)(3) of this section, but only
to the extent that such costs are con-
sistent with the 15-percent limitation
at § 263.2(a)(5) of this chapter.

(b) Qualifying State expenditures do
not include:

(1) Child care expenditures; and
(2) Expenditures made under separate

State programs.

§ 264.76 What action will we take if a
State fails to remit funds after fail-
ing to meet its required Contin-
gency Fund MOE level?

(a) If, for a fiscal year in which it re-
ceives contingency funds, a State fails
to meet its required Contingency Fund
MOE level, we will penalize the State
by reducing the SFAG payable for the
next fiscal year by the amount of con-
tingency funds not remitted.

(b) A State may appeal this decision,
as provided in § 262.7 of this chapter.

(c) The reasonable cause exceptions
and corrective compliance regulations
at §§ 262.5 and 262.6 of this chapter do
not apply to this penalty.

§ 264.77 How will we determine if a
State met its Contingency Fund ex-
penditure requirements?

(a) States receiving contingency
funds for a fiscal year must complete
the quarterly TANF Financial Report.
As part of the fourth quarter’s report,
a State must complete its annual rec-
onciliation.

(b) The TANF Financial Report and
State reporting on expenditures are
subject to our review.

Subpart C—What Rules Pertain
Specifically to the Spending
Levels of the Territories?

§ 264.80 If a Territory receives Match-
ing Grant funds, what funds must it
expend?

(a) If a Territory receives Matching
Grant funds under section 1108(b) of the
Act, it must:

(1) Contribute 25 percent of the ex-
penditures funded under the Matching
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Grant for title IV–A or title IV–E ex-
penditures;

(2) Expend 100 percent of the amount
of historic expenditures for FY 1995 for
the AFDC program (including adminis-
trative costs and FAMIS), the EA pro-
gram, and the JOBS program; and

(3) Expend 100 percent of the amount
of the Family Assistance Grant annual
allocation using Federal TANF, title
IV–E funds and/or Territory-only funds,
without regard to any penalties applied
in accordance with section 409 of the
Act.

(b) Territories may not use the same
Territorial expenditures to satisfy the
requirements of paragraphs (a)(1), (a)(2)
and (a)(3) of this section.

§ 264.81 What expenditures qualify for
Territories to meet the Matching
Grant MOE requirement?

To meet the Matching Grant MOE re-
quirements, Territories may count:

(a) Territorial expenditures made in
accordance with §§ 263.2, 263.3, 263.4, and
263.6 of this chapter that are commin-
gled with Federal TANF funds or made
under a segregated TANF program; and

(b) Territorial expenditures made
pursuant to the regulations at 45 CFR
parts 1355 and 1356 for the Foster Care
and Adoption Assistance programs and
section 477 of the Act for the Inde-
pendent Living program.

§ 264.82 What expenditures qualify for
meeting the Matching Grant FAG
amount requirement?

To meet the Matching Grant FAG
amount requirement, Territories may
count:

(a) Expenditures made with Federal
TANF funds pursuant to § 263.11 of this
chapter;

(b) Expenditures made in accordance
with §§ 263.2, 263.3, 263.4, and 263.6 of
this chapter that are commingled with
Federal TANF funds or made under a
segregated TANF program;

(c) Amounts transferred from TANF
funds pursuant to section 404(d) of the
Act; and

(d) The Federal and Territorial
shares of expenditures made pursuant
to the regulations at 45 CFR parts 1355
and 1356 for the Foster Care and Adop-
tion Assistance programs and section
477 of the Act for the Independent Liv-
ing program.

§ 264.83 How will we know if a Terri-
tory failed to meet the Matching
Grant funding requirements at
§ 264.80?

We will require the Territories to re-
port the expenditures required by
§ 264.80(a)(2) and (a)(3) on the quarterly
Territorial Financial Report.

§ 264.84 What will we do if a Territory
fails to meet the Matching Grant
funding requirements at § 264.80?

If a Territory does not meet the re-
quirements at either or both of
§ 264.80(a)(2) and (a)(3), we will disallow
all Matching Grant funds received for
the fiscal year.

§ 264.85 What rights of appeal are
available to the Territories?

The Territories may appeal our deci-
sions to the Departmental Appeals
Board in accordance with our regula-
tions at part 16 of this title if we decide
to take disallowances under section
1108(b) of the Act.

PART 265—DATA COLLECTION
AND REPORTING REQUIREMENTS

Sec.
265.1 What does this part cover?
265.2 What definitions apply to this part?
265.3 What reports must the State file on a

quarterly basis?
265.4 When are quarterly reports due?
265.5 May States use sampling?
265.6 Must States file reports electroni-

cally?
265.7 How will we determine if the State is

meeting the quarterly reporting require-
ments?

265.8 Under what circumstances will we
take action to impose a reporting pen-
alty for failure to submit quarterly and
annual reports?

265.9 What information must the State file
annually?

265.10 When is the annual report due?

AUTHORITY: 42 U.S.C. 603, 605, 607, 609, 611,
and 613.

SOURCE: 64 FR 17900, Apr. 12, 1999, unless
otherwise noted.

§ 265.1 What does this part cover?
(a) This part explains how we will

collect the information required by
section 411(a) of the Act (data collec-
tion and reporting); the information re-
quired to implement section 407 of the
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1 The Appendices contain the specific data
elements in the quarterly Data Report, the
quarterly Financial Report, and the Annual
Report on State MOE Programs, as well as
the instructions for filing these reports.
They also include the form and instructions
for the Caseload Reduction Report described
at § 261.41(b) of this chapter.

2 See Appendix A for the specific data ele-
ments and instructions.

Act (work participation requirements),
as authorized by section
411(a)(1)(A)(xii); the information re-
quired to implement section 409 (pen-
alties), section 403 (grants to States),
section 405 (administrative provisions),
section 411(b) (report to Congress), and
section 413 (annual rankings of State
TANF programs); and the data nec-
essary to carry out our financial man-
agement and oversight responsibilities.

(b) This part describes the informa-
tion in the quarterly and annual re-
ports that each State must file, as fol-
lows: 1

(1) The case record information
(disaggregated and aggregated) on indi-
viduals and families in the quarterly
TANF Data Report;

(2) The expenditure data in the quar-
terly TANF Financial Report (or, as
applicable, the Territorial Financial
Report); and

(3) The definitions and other informa-
tion on the State’s TANF and MOE
programs that must be filed annually.

(c) If a State claims MOE expendi-
tures under a separate State pro-
gram(s), this part specifies the cir-
cumstances under which the State
must collect and report case-record in-
formation on individuals and families
served by the separate State pro-
gram(s).

(d) This part describes when reports
are due, how we will determine if re-
porting requirements have been met,
and how we will apply the statutory
penalty for failure to file a timely re-
port. It also specifies electronic filing
and sampling requirements.

§ 265.2 What definitions apply to this
part?

(a) Except as provided in paragraph
(b) of this section, the general TANF
definitions at §§ 260.30 through 260.33 of
this chapter apply to this part.

(b) For data collection and reporting
purposes only, family means:

(1) All individuals receiving assist-
ance as part of a family under the
State’s TANF or separate State pro-
gram (including noncustodial parents,
where required under § 265.3(f)); and

(2) The following additional persons
living in the household, if not included
under paragraph (b)(1) of this section:

(i) Parent(s) or caretaker relative(s)
of any minor child receiving assist-
ance;

(ii) Minor siblings of any child re-
ceiving assistance; and

(iii) Any person whose income or re-
sources would be counted in deter-
mining the family’s eligibility for or
amount of assistance.

§ 265.3 What reports must the State
file on a quarterly basis?

(a) Quarterly reports. (1) Each State
must collect on a monthly basis, and
file on a quarterly basis, the data spec-
ified in the TANF Data Report and the
TANF Financial Report (or, as applica-
ble, the Territorial Financial Report).

(2) Under the circumstances de-
scribed in paragraph (d)(1) of this sec-
tion, the State must collect and file
the data specified in the SSP–MOE
(Separate State Program-Maintenance-
of-Effort) Data Report.

(b) TANF Data Report. The TANF
Data Report consists of three sections.
Two sections contain disaggregated
data elements and one section contains
aggregated data elements.

(1) Disaggregated Data on Families Re-
ceiving TANF Assistance—Section one.
Each State must file disaggregated in-
formation on families receiving TANF
assistance.2 This section specifies iden-
tifying and demographic data such as
the individual’s Social Security Num-
ber; and information such as the type
and amount of assistance received, edu-
cational level, employment status,
work participation activities, citizen-
ship status, and earned and unearned
income. The data apply to adults and
children.

(2) Disaggregated Data on Families No
Longer Receiving TANF Assistance—Sec-
tion two. Each State must file
disaggregated information on families
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3 See Appendix B for the specific data ele-
ments and instructions.

4 See Appendix C for the specific data ele-
ments and instructions.

5 See Appendix D for the TANF Financial
Report and filing instructions.

6 See Appendices E, F, and G for the spe-
cific data elements and instructions.

no longer receiving TANF assistance.3
This section specifies the reasons for
case closure and data similar to the
data in section one.

(3) Aggregated Data—Section three.
Each State must file aggregated infor-
mation on families receiving, applying
for, and no longer receiving TANF as-
sistance.4 This section of the Report re-
quires aggregate figures in such areas
as: The number of applications and
their disposition; the number of recipi-
ent families, adult recipients, and child
recipients; the number of births and
out-of-wedlock births for families re-
ceiving TANF assistance; the number
of noncustodial parents participating
in work activities; and the number of
closed cases.

(c) The TANF Financial Report (or Ter-
ritorial Financial Report).

(1) Each State must file quarterly ex-
penditure data on the State’s use of
Federal TANF funds, State TANF ex-
penditures, and State expenditures of
MOE funds in separate State pro-
grams.5

(2) If a State is expending Federal
TANF funds received in prior fiscal
years, it must file a separate quarterly
TANF Financial Report (or, as applica-
ble, Territorial Financial Report) for
each fiscal year that provides informa-
tion on the expenditures of that year’s
TANF funds.

(3) Territories must report their ex-
penditure and other fiscal data on the
Territorial Financial Report, as pro-
vided at § 264.85 of this chapter, in lieu
of the TANF Financial Report.

(d) SSP–MOE Data Report. (1) Subject
to paragraph (d)(2) of this section, if a
State claims MOE expenditures under a
separate State program(s), it must col-
lect and file disaggregated and aggre-
gated information on families receiv-
ing assistance and families no longer
receiving assistance under the separate
State program(s) as follows:

(i) If a State wishes to receive a high
performance bonus, it must file the in-
formation in sections one and three of
the SSP–MOE Data Report; and

(ii) If a State wishes to qualify for
caseload reduction credit under sub-
part D of part 261 of this chapter, it
must file the information in sections
one, two, and three of the SSP–MOE
Data Report.

(2)(i) The State must file the SSP–
MOE Data Report only on separate
State programs that provide benefits
that meet the definition of assistance
at § 260.31 of this chapter.

(ii) We may grant waivers of this re-
porting requirement under certain lim-
ited circumstances.

(A) We will only grant waivers for
separate State programs that provide
benefits that meet the definition of as-
sistance under § 260.31(a)(3) of this
chapter; and

(B) The State must demonstrate to
our satisfaction that the cost and bur-
den associated with collection and re-
porting of the data would substantially
outweigh any potential benefit.

(3) The SSP–MOE Data Report con-
sists of three sections. Section one con-
tains disaggregated information on
families receiving assistance under sep-
arate State programs; section two con-
tains disaggregated information on
families no longer receiving assistance
under separate State programs; and
section three contains aggregated data
on families receiving and families no
longer receiving assistance under sepa-
rate State programs.6

(e) Optional data elements. A State has
the option not to report on some data
elements for some individuals in the
TANF Data Report and the SSP–MOE
Data Report, as specified in the in-
structions to these reports.

(f) Noncustodial parents. (1) A State
must report information on a non-
custodial parent (as defined in § 260.30
of this chapter) if the noncustodial par-
ent:

(i) Is receiving assistance as defined
in § 260.31 of this chapter;

(ii) Is participating in work activities
as defined in section 407(d) of the Act;
or

(iii) Has been designated by the State
as a member of a family receiving as-
sistance.
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(2) Reporting conditions. (i) If the non-
custodial parent is the only member of
the family receiving assistance, the
State must report the disaggregated
and aggregated information on the en-
tire family under paragraphs (b) and (d)
of this section, as applicable.

(ii) If the noncustodial parent is only
participating in work activities that do
not constitute assistance (as defined in
§ 260.31 of this chapter) and the other
members of the family are not receiv-
ing assistance, the State must report
only the aggregated information under
paragraph (b)(3) of this section on the
noncustodial parent.

[64 FR 17900, Apr. 12, 1999; 64 FR 40292, July
26, 1999, as amended at 65 FR 52851, Aug. 30,
2000]

§ 265.4 When are quarterly reports
due?

(a) Each State must file the TANF
Data Report and the TANF Financial
Report (or, as applicable, the Terri-
torial Financial Report) within 45 days
following the end of the quarter or be
subject to a penalty.

(b) A State that fails to submit the
reports within 45 days will be subject
to a penalty unless the State files com-
plete and accurate reports before the
end of the fiscal quarter that imme-
diately succeeds the quarter for which
the reports were required to be sub-
mitted.

(c) Each State may file its quarterly
SSP–MOE Data Report:

(1) At the same time as it submits its
quarterly TANF Data Report; or

(2) At the time it seeks to be consid-
ered for a high performance bonus or a
caseload reduction credit as long as it
submits the required data for the full
period for which these determinations
will be made.

§ 265.5 May States use sampling?

(a) Each State may report the
disaggregated data in the TANF Data
Report and the SSP–MOE Data Report
on all recipient families or on a sample
of families selected through the use of
a scientifically acceptable sampling
method that we have approved. States
may use sampling to generate certain
aggregated data elements as identified
in the instructions to the reports.

States may not use sampling to report
expenditure data.

(b) ‘‘Scientifically acceptable sam-
pling method’’ means:

(1) A probability sampling method in
which every sampling unit in the popu-
lation has a known, non-zero chance to
be included in the sample; and

(2) Our sample size requirements are
met.

(c) In reporting data based on sam-
pling, the State must follow the speci-
fications and procedures in the TANF
Sampling Manual.

§ 265.6 Must States file reports elec-
tronically?

Each State must file all quarterly re-
ports (i.e., the TANF Data Report, the
TANF Financial Report (or, as applica-
ble, the Territorial Financial Report),
and the SSP–MOE Data Report) elec-
tronically, based on format specifica-
tions that we will provide.

§ 265.7 How will we determine if the
State is meeting the quarterly re-
porting requirements?

(a) Each State’s quarterly reports
(the TANF Data Report, the TANF Fi-
nancial Report (or Territorial Finan-
cial Report), and the SSP–MOE Data
Report) must be complete and accurate
and filed by the due date.

(b) For a disaggregated data report,
‘‘a complete and accurate report’’
means that:

(1) The reported data accurately re-
flect information available to the
State in case records, financial records,
and automated data systems;

(2) The data are free from computa-
tional errors and are internally con-
sistent (e.g., items that should add to
totals do so);

(3) The State reports data for all re-
quired elements (i.e., no data are miss-
ing);

(4)(i) The State provides data on all
families; or

(ii) If the State opts to use sampling,
the State reports data on all families
selected in a sample that meets the
specification and procedures in the
TANF Sampling Manual (except for
families listed in error); and

(5) Where estimates are necessary
(e.g., some types of assistance may re-
quire cost estimates), the State uses
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reasonable methods to develop these
estimates.

(c) For an aggregated data report, ‘‘a
complete and accurate report’’ means
that:

(1) The reported data accurately re-
flect information available to the
State in case records, financial records,
and automated data systems;

(2) The data are free from computa-
tional errors and are internally con-
sistent (e.g., items that should add to
totals do so);

(3) The State reports data on all ap-
plicable elements; and

(4) Monthly totals are unduplicated
counts for all families (e.g., the number
of families and the number of out-of-
wedlock births are unduplicated
counts).

(d) For the TANF Financial Report
(or, as applicable, the Territorial Fi-
nancial Report), ‘‘a complete and accu-
rate report’’ means that:

(1) The reported data accurately re-
flect information available to the
State in case records, financial records,
and automated data systems;

(2) The data are free from computa-
tional errors and are internally con-
sistent (e.g., items that should add to
totals do so);

(3) The State reports data on all ap-
plicable elements; and

(4) All expenditures have been made
in accordance with § 92.20(a) of this
title.

(e) We will review the data filed in
the quarterly reports to determine if
they meet these standards. In addition,
we will use audits and reviews to verify
the accuracy of the data filed by the
States.

(f) States must maintain records to
adequately support any report, in ac-
cordance with § 92.42 of this title.

§ 265.8 Under what circumstances will
we take action to impose a report-
ing penalty for failure to submit
quarterly and annual reports?

(a) We will take action to impose a
reporting penalty under § 262.1(a)(3) of
this chapter if:

(1) A State fails to file the quarterly
TANF Data Report or the quarterly
TANF Financial Report (or, as applica-
ble, the Territorial Financial Report)
within 45 days of the end of the quar-
ter;

(2) The disaggregated data in the
TANF Data Report is not accurate or
does not include all the data required
by section 411(a) of the Act (other than
section 411(a)(1)(A)(xii) of the Act) or
the nine additional elements necessary
to carry out the data collection system
requirements, including the social se-
curity number;

(3) The aggregated data elements in
the TANF Data Report required by sec-
tion 411(a) of the Act are not accurate
and the report does not include the
data elements necessary to carry out
the data collection system require-
ments and to verify and validate the
disaggregated data;

(4) The TANF Financial Report (or,
as applicable, the Territorial Financial
Report) does not contain complete and
accurate information on total expendi-
tures and expenditures on administra-
tive costs and transitional services; or

(5) The annual report under § 265.9
does not contain the definition of work
activities and the description of transi-
tional services provided by a State to
families no longer receiving assistance
due to employment.

(b) We will not apply the reporting
penalty to the SSP–MOE Data Report.

(c) If we determine that a State
meets one or more of the conditions set
forth in paragraph (a) of this section,
we will notify the State that we intend
to reduce the SFAG payable for the im-
mediately succeeding fiscal year.

(d) We will not impose the penalty at
§ 262.1(a)(3) of this chapter if the State
files the complete and accurate quar-
terly report or the annual report before
the end of the fiscal quarter that im-
mediately succeeds the fiscal quarter
for which the reports were required.

(e) If the State does not file all re-
ports as provided under paragraph (a)
of this section by the end of the imme-
diately succeeding fiscal quarter, the
penalty provisions of §§ 262.4 through
262.6 of this chapter will apply.

(f) Subject to paragraphs (a) through
(d) of this section and §§ 262.4 through
262.6 of this chapter, for each quarter
for which a State fails to meet the re-
porting requirements, we will reduce
the SFAG payable by an amount equal
to four percent of the adjusted SFAG
(or a lesser amount if the State
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achieves substantial compliance under
a corrective compliance plan).

§ 265.9 What information must the
State file annually?

(a) Each State must file an annual
report containing information on the
TANF program and the State’s MOE
program(s) for that year. The report
may be filed as:

(1) An addendum to the fourth quar-
ter TANF Data Report; or

(2) A separate annual report.
(b) Each State must provide the fol-

lowing information on the TANF pro-
gram:

(1) The State’s definition of each
work activity;

(2) A description of the transitional
services provided to families no longer
receiving assistance due to employ-
ment;

(3) A description of how a State will
reduce the amount of assistance pay-
able to a family when an individual re-
fuses to engage in work without good
cause pursuant to § 261.14 of this chap-
ter;

(4) The average monthly number of
payments for child care services made
by the State through the use of dis-
regards, by the following types of child
care providers:

(i) Licensed/regulated in-home child
care;

(ii) Licensed/regulated family child
care;

(iii) Licensed/regulated group home
child care;

(iv) Licensed/regulated center-based
child care;

(v) Legally operating (i.e., no license
category available in State or locality)
in-home child care provided by a non-
relative;

(vi) Legally operating (i.e., no license
category available in State or locality)
in-home child care provided by a rel-
ative;

(vii) Legally operating (i.e., no li-
cense category available in State or lo-
cality) family child care provided by a
nonrelative;

(viii) Legally operating (i.e., no li-
cense category available in State or lo-
cality) family child care provided by a
relative;

(ix) Legally operating (i.e., no license
category available in State or locality)

group child care provided by a nonrel-
ative;

(x) Legally operating (i.e., no license
category available in State or locality)
group child care provided by a relative;
and

(xi) Legally operated (i.e., no license
category available in State or locality)
center-based child care;

(5) If the State has adopted the Fam-
ily Violence Option and wants Federal
recognition of its good cause domestic
violence waivers under subpart B of
part 260 of this chapter, a description
of the strategies and procedures in
place to ensure that victims of domes-
tic violence receive appropriate alter-
native services and an aggregate figure
for the total number of good cause do-
mestic waivers granted;

(6) A description of any nonrecurrent,
short-term benefits provided, includ-
ing:

(i) The eligibility criteria associated
with such benefits, including any re-
strictions on the amount, duration, or
frequency of payments;

(ii) Any policies that limit such pay-
ments to families that are eligible for
TANF assistance or that have the ef-
fect of delaying or suspending a fam-
ily’s eligibility for assistance; and

(iii) Any procedures or activities de-
veloped under the TANF program to
ensure that individuals diverted from
assistance receive information about,
referrals to, or access to other program
benefits (such as Medicaid and food
stamps) that might help them make
the transition from welfare to work;

(7) A description of the procedures
the State has established and is main-
taining to resolve displacement com-
plaints, pursuant to section 407(f)(3) of
the Act. This description must include
the name of the State agency with the
lead responsibility for administering
this provision and explanations of how
the State has notified the public about
these procedures and how an individual
can register a complaint;

(8) A summary of State programs and
activities directed at the third and
fourth statutory purposes of TANF (as
specified at § 260.20(c) and (d) of this
chapter); and

(9) An estimate of the total number
of individuals who have participated in
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7 See Appendix I for the reporting form for
the Annual Report on State Maintenance-of-
Effort Programs.

subsidized employment under § 261.30(b)
or (c) of this chapter.

(c) Each State must provide the fol-
lowing information on the State’s pro-
gram(s) for which the State claims
MOE expenditures:

(1) The name of each program and a
description of the major activities pro-
vided to eligible families under each
such program;

(2) Each program’s statement of pur-
pose;

(3) If applicable, a description of the
work activities in each separate State
MOE program in which eligible fami-
lies are participating;

(4) For each program, both the total
annual State expenditures and the
total annual State expenditures
claimed as MOE;

(5) For each program, the average
monthly total number or the total
number of eligible families served for
which the State claims MOE expendi-
tures as of the end of the fiscal year;

(6) The eligibility criteria for the
families served under each program/ac-
tivity;

(7) A statement whether the program/
activity had been previously author-
ized and allowable as of August 21, 1996,
under section 403 of prior law;

(8) The FY 1995 State expenditures
for each program/activity not author-
ized and allowable as of August 21, 1996,
under section 403 of prior law (see
§ 263.5(b) of this chapter); and

(9) A certification that those families
for which the State is claiming MOE
expenditures met the State’s criteria
for ‘‘eligible families.’’ 7

(d) If the State has submitted the in-
formation required in paragraphs (b)
and (c) of this section in the State
Plan, it may meet the annual reporting
requirements by reference in lieu of re-
submission. If the information in the
annual report has not changed since
the previous annual report, the State
may reference this information in lieu
of re-submission.

(e) If a State makes a substantive
change in certain data elements in
paragraphs (b) and (c) of this section, it
must file a copy of the change with the

next quarterly data report or as an
amendment to its State Plan. The
State must also indicate the effective
date of the change. This requirement is
applicable to the following data ele-
ments:

(1) Paragraphs (b)(1), (b)(2), and (b)(3)
of this section; and

(2) Paragraphs (c)(1), (c)(2), (c)(3),
(c)(6), (c)(7), and (c)(8) of this section.

§ 265.10 When is the annual report
due?

The annual report required by § 265.9
is due at the same time as the fourth
quarter TANF Data Report.

PART 270—HIGH PERFORMANCE
BONUS AWARDS

Sec.
270.1 What does this part cover?
270.2 What definitions apply to this part?
270.3 What is the annual maximum amount

we will award and the maximum amount
that a State can receive each year?

270.4 On what measures will we base the
bonus awards?

270.5 What factors will we use to determine
a State’s score on the work measures?

270.6 What data and other information must
a State report to us?

270.7 What data will we use to measure per-
formance on the work support and other
measures?

270.8 How will we allocate the bonus award
funds?

270.9 How will we redistribute funds if that
becomes necessary?

270.10 How will we annually review the
award process?

270.11 When must the States report the data
and other information in order to com-
pete for bonus awards?

270.12 Must States file the data electroni-
cally?

270.13 What do States need to know about
the use of bonus funds?

AUTHORITY: 42 U.S.C. 603(a)(4).

SOURCE: 65 FR 52851, Aug. 30, 2000, unless
otherwise noted.

§ 270.1 What does this part cover?

This part covers the regulatory pro-
visions relating to the bonus to reward
high performing States in the TANF
program, as authorized in section
403(a)(4) of the Social Security Act.
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§ 270.2 What definitions apply to this
part?

The following definitions apply under
this part:

Absolute rate means the actual rate of
performance achieved in the perform-
ance year or the comparison year.

Act means the Social Security Act, as
amended.

Bonus year means each of the fiscal
years 2002 and 2003 in which TANF
bonus funds are awarded, as well as any
subsequent fiscal year for which Con-
gress authorizes and appropriates
bonus funds.

CCDF means the Child Care and De-
velopment Fund.

Comparison year means the fiscal or
calendar year preceding the perform-
ance year.

Fiscal year means the 12-month pe-
riod beginning on October 1 of the pre-
ceding calendar year and ending on
September 30.

Food Stamp Program means the pro-
gram administered by the United
States Department of Agriculture pur-
suant to the Food Stamp Act of 1977,
U.S.C. 2011 et seq.

CMS is the Centers for Medicare &
Medicaid Services.

Improvement rate means the positive
percentage point change between the
absolute rate of performance in the
performance year and the comparison
year, except for the calculation and
ranking of States on the increase in
success in the work force measure in
§ 270.5(a)(4).

Medicaid is a State program of med-
ical assistance operated in accordance
with a State plan under title XIX of
the Act.

MSIS is the Medicaid Statistical In-
formation System.

Performance year means the year in
which a State’s performance is meas-
ured, i.e., the fiscal year or the cal-
endar year immediately preceding the
bonus year.

SCHIP is the State Children’s Health
Insurance Program as described in title
XXI of the Act.

Separate State Program (SSP) means a
program operated outside of TANF in
which the expenditure of State funds
may count for TANF maintenance-of-
effort (MOE) purposes.

SSP–MOE Data Report is the report
containing disaggregated and aggre-
gated data required to be filed on SSP–
MOE recipients in separate State pro-
grams as specified in § 265.3(d) of this
chapter.

State means each of the 50 States of
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, the United States Virgin Islands,
Guam, and American Samoa.

TANF means The Temporary Assist-
ance for Needy Families Program.

We (and any other first person plural
pronouns) means the Secretary of
Health and Human Services or any of
the following individuals or organiza-
tions acting in an official capacity on
the Secretary’s behalf: the Assistant
Secretary for Children and Families,
the Department of Health and Human
Services, and the Administration for
Children and Families.

§ 270.3 What is the annual maximum
amount we will award and the max-
imum amount that a State can re-
ceive each year?

(a) Except as provided in § 270.9, we
will award $200 million in bonus funds
annually, subject to Congressional au-
thorization and the availability of the
appropriation.

(b) The amount payable to a State in
a bonus year may not exceed five per-
cent of a State’s family assistance
grant.

§ 270.4 On what measures will we base
the bonus awards?

(a) Performance measures: general. In
FY 2002 and beyond, we will base the
high performance bonus awards on:
four work measures; five measures that
support work and self-sufficiency re-
lated to participation by low-income
working families in the Food Stamp
Program, participation of former
TANF recipients in the Medicaid and
SCHIP programs, and receipt of child
care; and one measure on family forma-
tion and stability.

(b) Work measures. (1) Beginning in
FY 2002, we will measure State per-
formance on the following work meas-
ures:

(i) Job entry rate;
(ii) Success in the work force rate;
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(iii) Increase in the job entry rate;
and

(iv) Increase in success in the work
force rate.

(2) For any given year, we will score
and rank competing States and award
bonuses to the ten States with the
highest scores in each work measure.

(c) Measures of participation by low-in-
come working households in the Food
Stamp Program.

(1) Food Stamp absolute measure. (i)
Beginning in FY 2002, we will measure
the number of low-income working
households with children (i.e., house-
holds with children under age 18 which
have an income less than 130 percent of
poverty and earnings equal to at least
half-time, full-year minimum wage) re-
ceiving Food Stamps as a percentage of
the number of low-income working
households with children (as defined in
this paragraph) in the State.

(ii) We will rank all States that
choose to compete on this measure and
will award bonuses to the three States
with the highest scores. We will cal-
culate the percentage rate for this
measure to two decimal points. If two
or more States have the same percent-
age rate for the measure, we will cal-
culate the rates for these States to as
many decimal points as necessary to
eliminate the tie.

(2) Food Stamp improvement measure.
(i) Beginning in FY 2002, we will meas-
ure the improvement in the number of
low-income working households with
children (i.e., households with children
under age 18 which have an income less
than 130 percent of poverty and earn-
ings equal to at least half-time, full-
year Federal minimum wage) receiving
Food Stamps as a percentage of the
number of low-income working house-
holds with children (as defined in this
subparagraph) in the State.

(ii) For any given year, we will com-
pare a State’s performance on this
measure to its performance in the pre-
vious year, beginning with a compari-
son of calendar (CY) 2000 to CY 2001,
based on Census Bureau decennial and
annual demographic program data.

(iii) We will rank all States that
choose to compete on this measure and
will award bonuses to the seven States
with the greatest percentage point im-
provement in this measure. We will

calculate the percentage rate for this
measure to two decimal points. If two
or more States have the same percent-
age rate for this measure, we will cal-
culate the rates for these States to as
many decimal points as necessary to
eliminate the tie.

(d) Measures of participation by low-
income families in the Medicaid/SCHIP
Programs. (1) Medicaid/SCHIP absolute
measure. (i) Beginning in FY 2002, we
will measure the number of individuals
receiving TANF benefits who are also
enrolled in Medicaid or SCHIP, who
leave TANF in a fiscal year and are en-
rolled in Medicaid or SCHIP in the
fourth month after leaving TANF as-
sistance, and who are not receiving
TANF assistance in the fourth month
as a percentage of individuals who left
TANF in the fiscal year and are not re-
ceiving TANF assistance in the fourth
month after leaving.

(ii) We will rank the performance of
each State that chooses to compete on
this absolute measure and award bo-
nuses to the three States with the
highest scores.

(iii) We will calculate the percentage
rate for this measure to two decimal
points. If two or more States have the
same percentage rate for this measure,
we will calculate the rates for these
States to as many decimal points as
necessary to eliminate the tie.

(2) Medicaid/SCHIP improvement meas-
ure. (i) Beginning in FY 2002, we will
measure the improvement in the num-
ber of individuals receiving TANF ben-
efits who are also enrolled in Medicaid
or SCHIP, who leave TANF in a fiscal
year and are enrolled in Medicaid or
SCHIP in the fourth month after leav-
ing TANF assistance, and who are not
receiving TANF assistance in the
fourth month as a percentage of indi-
viduals who left TANF in the fiscal
year and are not receiving TANF as-
sistance in the fourth month after
leaving.

(ii) For any given year, we will com-
pare a State’s performance on this im-
provement measure to its performance
in the previous year, beginning with a
comparison of FY 2000 to FY 2001, based
on a quarterly submission by the State
as determined by matching individuals
(adults and children) who have left
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TANF assistance and who are not re-
ceiving TANF assistance in the fourth
month with Medicaid or SCHIP enroll-
ment data.

(iii) We will rank the performance of
all States that choose to compete on
this improvement measure and will
award bonuses to the seven States with
the greatest percentage point improve-
ment in this measure.

(iv) We will calculate the percentage
rate for the measure to two decimal
points. If two or more States have the
same percentage rate for this measure,
we will calculate the rates for these
States to as many decimal points as
necessary to eliminate the tie.

(e) Child care subsidy measure. (1) Be-
ginning in FY 2002, we will measure
State performance based upon a com-
posite ranking of:

(i) The accessibility of services based
on the percentage of children in the
State who meet the maximum allow-
able Federal eligibility requirements
for the Child Care and Development
Fund (CCDF) who are served by the
State during the performance year, and
who are included in the data reported
on the ACF–800 and ACF–801 for the
same fiscal year; and

(ii) The affordability of CCDF serv-
ices based on a comparison of the re-
ported assessed family co-payment to
reported family income and a compari-
son of the number of eligible children
under the State’s defined income limits
to the number of eligible children
under the federal eligibility limits.

(2) Beginning in FY 2003, we will
measure State performance based upon
a composite ranking of:

(i) The two components described in
paragraph (e)(1) of this section; and

(ii) The quality of CCDF services
based on a comparison of reimburse-
ment rates during the performance
year to the market rates, determined
in accordance with 45 CFR 98.43(b)(2),
applicable to that year.

(3) For the affordability component
in paragraph (e)(1)(ii) of this section,
we will compare family income to the
assessed State family co-payment as
reported on the ACF–801 across four in-
come ranges. These income ranges
refer to percentages of the Federal
Poverty Guidelines for a family of

three persons. The income ranges are
as follows:

(i) Income below the poverty level;
(ii) Income at least 100 percent and

below 125 percent of poverty;
(iii) Income at least 125 percent and

below 150 percent of poverty; and
(iv) Income at least 150 percent and

below 175 percent of poverty.
(4)(i) For the affordability compo-

nent, we will calculate, for each in-
come range, the average of the ratios
of family co-payment to family income
for each family served; and

(ii) We will calculate a ratio of the
number of children eligible under the
State’s defined income limits compared
to the number of children eligible
under the Federal eligibility limits in
the CCDF, i.e., 85 percent of the State’s
median income.

(iii) We will rank each State based on
each of the four averages calculated in
paragraph (e)(4)(i) of this section and
the ratio calculated in paragraph
(e)(4)(ii) of this section and combine
the ranks to obtain the State’s score
on this component.

(5) For the quality component speci-
fied in paragraph (e)(2)(ii) of this sec-
tion, in FY 2003 and beyond, we will
compare the actual rates paid by the
State as reported on the ACF–801 (not
the published maximum rates) to the
market rates applicable to the per-
formance year, i.e., FY 2002. Each
State competing on this measure must
submit the following data as a part of
its market rate survey:

(i) Age-specific rates for children 0–13
years of age reported by the child care
centers and family day care homes re-
sponding to the State’s market rate
survey; and

(ii) The provider’s county or, if the
State uses multi-county regions to
measure market rates or set maximum
payment rates, the administrative re-
gion.

(6) For the quality component, we
will compute the percentile of the mar-
ket represented by the amount paid for
each child as reported on the ACF–801
by comparing the actual payment for
each child to the array of reported
market rates for children of the same
age in the relevant county or adminis-
trative region. (We will compare pay-
ments for children in center-based care
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to reported center care provider rates.
We will compare payments for children
in non-center-based care, i.e., family
day care and unlicensed child care, to
reported family child care provider
rates.)

(i) We will take the percentile that
results from the per-child comparison
of the actual payment to the reported
market rates and compute separate
State-wide averages for center-based
and non-center-based care; and

(ii) We will rank the State according
to the two State-wide averages and
combine the ranks to obtain the
State’s score on this component.

(7) For any given year, we will rank
the States that choose to compete on
the child care measure on each compo-
nent of the overall measure and award
bonuses to the ten States with the
highest composite rankings.

(8) We will calculate each component
score for this measure to two decimal
points. If two or more States have the
same score for a component, we will
calculate the scores for these States to
as many decimal points as necessary to
eliminate the tie.

(9)(i) The rank of the measure for the
FY 2002 bonus year will be a composite
weighted score of the two components
at paragraph (e)(1) of this section, with
the component at paragraph (e)(1)(i) of
this section having a weight of 6 and
the component at paragraph (e)(1)(ii) of
this section having a weight of 4.

(ii) The rank of the measure for the
bonus beginning in FY 2003 will be a
composite weighted score of the three
components at paragraph (e)(2) of this
section, with the component at para-
graph (e)(1)(i) of this section having a
weight of 5, the component at para-
graph (e)(1)(ii) of this section having a
weight of 3, and the component at
paragraph (e)(2)(ii) of this section hav-
ing a weight of 2.

(10) We will award bonuses only to
the top ten qualifying States that have
fully obligated their CCDF Matching
Funds for the fiscal year corresponding
to the performance year and fully ex-
pended their CCDF Matching Funds for
the fiscal year preceding the perform-
ance year.

(f) Family formation and stability meas-
ure. (1) Beginning in FY 2002 and be-
yond, we will measure the increase in

the percent of children in each State
who reside in married couple families,
beginning with a comparison of CY 2000
and CY 2001 data from the Census Bu-
reau. For any given subsequent year we
will compare a State’s performance on
this measure to its performance in the
previous year.

(2) We will rank the performance of
those States that choose to compete on
this measure and will award bonuses to
the ten States with the greatest per-
centage point improvement in this
measure.

(3) We will calculate the percentage
rate for the measure to two decimal
points. If two or more States have the
same percentage rate for this measure,
we will calculate the rates for these
States to as many decimal points as
necessary to eliminate the tie.

(g) Option to compete. Each State has
the option to compete on one, any
number of, or none of the measures
specified in this section.

[65 FR 52851, Aug. 30, 2000, as amended at 65
FR 75634, Dec. 4, 2000; 66 FR 23859, May 10,
2001]

EFFECTIVE DATE NOTE: At 66 FR 23859, May
10, 2001, § 270.4 paragraph (e)(2)(ii) was re-
vised. This paragraph contains information
collection and recordkeeping requirements
and will not become effective until approval
has been given by the Office of Management
and Budget.

§ 270.5 What factors will we use to de-
termine a State’s score on the work
measures?

(a) Definitions. The work measures
are defined as follows:

(1) The Job Entry Rate means the
unduplicated number of adult recipi-
ents who entered employment for the
first time in the performance year (job
entries) as a percentage of the total
unduplicated number of adult recipi-
ents unemployed at some point in the
performance year.

(2) The Success in the Work Force Rate
is composed of two equally weighted
sub-measures defined as follows:

(i) The Job Retention Rate means the
performance year sum of the
unduplicated number of employed
adult recipients in each quarter one
through four who were also employed
in the first and second subsequent
quarters, as a percentage of the sum of
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the unduplicated number of employed
adult recipients in each quarter. (At
some point, the adult might become a
former recipient.); and

(ii) The Earnings Gain Rate means the
performance year sum of the gain in
earnings between the initial and second
subsequent quarter in each of quarters
one through four for adult recipients
employed in both these quarters as a
percentage of the sum of their initial
earnings in each of quarters one
through four. (At some point, the adult
might become a former recipient.)

(3) The Increase in the Job Entry Rate
means the positive percentage point
difference between the job entry rate
for the performance year and the job
entry rate for the comparison year; and

(4) The Increase in Success in the
Work Force Rate means the positive
percentage point difference on at least
one sub-measure between the success
in the work force rate for the perform-
ance year and the success in the work
force rate for the comparison year. It is
composed of two equally weighted sub-
measures defined as follows:

(i) The Increase in the Job Retention
Rate means the percentage point dif-
ference between the job retention rate
for the performance year and the job
retention rate for the comparison year;
and

(ii) The Increase in the Earning Gain
Rate means the percentage point dif-
ference between the earnings gain rate
for the performance year and the earn-
ings gain rate for the comparison year.

(b) Ranking of States. (1) We will
measure State performance in the
work measures over the course of an
entire fiscal year both for the perform-
ance year and the comparison year, if
applicable.

(2) We will rank the competing
States on the work measures for which
they:

(i) Indicate they wish to compete;
and

(ii) Submit the data specified in
§ 270.6 within the time frames specified
in § 270.11.

(3) We will rank the States on abso-
lute performance in each of the work
measures in paragraphs (a)(1) and (a)(2)
of this section. For each of the work
measures in paragraphs (a)(3) and (a)(4)
of this section, we will rank States

based on the percentage point change
in their improvement rate in the per-
formance year compared to the com-
parison year. The rank of the perform-
ance in paragraphs (a)(2) and (a)(4) of
this section will be a composite score
of the rank of the job retention and the
earnings gain measures.

(4) We will calculate the percentage
rate for each work measure to two dec-
imal points. If two or more States have
the same absolute or improvement rate
for a specific work measure, we will
calculate the rates for these States to
as many decimal points as necessary to
eliminate the tie.

§ 270.6 What data and other informa-
tion must a State report to us?

(a) Data for work measures. (1) If a
State wishes to compete on any of the
work measures specified in § 270.5(a), it
must collect quarterly and report semi-
annually for the performance year and,
if the State chooses to compete on an
improvement measure, the comparison
year, the identifying information on all
adult TANF recipients as specified in
program guidance.

(2) Each State must submit the infor-
mation in this paragraph for both adult
TANF recipients and adult SSP-MOE
recipients for whom the State would
report the data described in paragraph
(b) of this section.

(b) Data on SSP-MOE programs. In
order to compete on any high perform-
ance bonus measure, each State must
submit the information in Sections
One and Three of the SSP-MOE Data
Report as specified in § 265.3(d) of this
chapter.

(c) Data for the Medicaid/SCHIP meas-
ures. If a State wishes to compete on
the Medicaid/SCHIP measures in
§ 270.4(d), it must submit the informa-
tion that we and CMS will specify.

(d) Data for the child care measure. If a
State wishes to compete on the child
care measure in § 270.4(e), it must re-
port the data as required by the CCDF
program and additional data on child
care market rates that we will specify.

(e) Intent to compete. Each State must
notify us on which of the measures it
will compete in each bonus year.
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§ 270.7 What data will we use to meas-
ure performance on the work sup-
port and other measures?

(a) We will use Census Bureau data to
rank States on their performance on
the Food Stamp measures in § 270.4(c)
and on the measure of family forma-
tion and stability in § 270.4(f). We will
also use Census Bureau data, along
with other information, to rank States
on the child care measure in § 270.4(e).
We will rank only those States that
choose to compete on these measures.

(b) We will rank State performance
on the Medicaid/SCHIP measures in
§ 270.4(d) based on data submitted by
those States that choose to compete on
these measures, as determined by
matching TANF individuals who were
enrolled in Medicaid/SCHIP and are no
longer receiving TANF assistance with
Medicaid/SCHIP enrollment data.

(c) We will rank State performance
on the child care measure based on
data submitted by those States that
choose to compete on this measure. We
will use data reported on Forms ACF
800, ACF 801, ACF 696 and other nec-
essary data we will specify.

§ 270.8 How will we allocate the bonus
award funds?

(a) In FY 2002 and beyond, we will al-
locate and award $140 million to the
ten States with the highest scores for
each work measure as follows, subject
to reallocation as specified in § 270.9:

(1) Job Entry Rate—$56 million
(2) Success in the Work Force—$35

million
(3) Increase in Job Entry Rate—$28

million
(4) Increase in Success in the Work

Force—$21 million;
(b) In FY 2002 and beyond, we will al-

locate and award $20 million to the ten
States with the highest scores on the
Food Stamp measures and $20 million
to the ten States with the highest
scores on the Medicaid/SCHIP meas-
ures, subject to reallocation as speci-
fied in § 270.9. For these measures, we
will:

(1) Award $6 million to the three
States with the highest scores on the
Food Stamp absolute measure;

(2) Award $6 million to the three
States with the highest scores on the
Medicaid/SCHIP absolute measure;

(3) Award $14 million to the seven
States with the highest scores on the
Food Stamp improvement measure;
and

(4) Award $14 million to the seven
States with the highest scores on the
Medicaid/SCHIP improvement meas-
ure.

(c) In FY 2002 and beyond, we will al-
locate and award $10 million to the ten
States with the highest scores on the
child care subsidy measure and $10 mil-
lion to the ten States with the highest
scores on the family formation and sta-
bility improvement measure.

(d) We will distribute the bonus dol-
lars for each measure based on each
State’s percentage of the total amount
of the State family assistance grants of
the States that will receive a bonus.

§ 270.9 How will we redistribute funds
if that becomes necessary?

(a) If we cannot distribute the funds
as specified in § 270.8, we will reallocate
any undistributed funds among the
measures listed in § 270.4.

(b) If we still cannot distribute funds
within the bonus year, they will re-
main available for distribution in the
next bonus year, to the extent author-
ized by law.

§ 270.10 How will we annually review
the award process?

(a) Annual determination. Annually,
as needed, we will review the measures,
data sources, and funding allocations
specified in this part to determine if
modifications, adjustments, or tech-
nical changes are necessary. We will
add new measures or make changes in
the funding allocations for the various
measures only through regulations.

(b) Criteria. We will determine if any
modifications, adjustments, or tech-
nical changes need to be made based
on:

(1) Our experience in awarding high
performance bonuses in previous years;
and

(2) The availability of national,
State-reliable, and objective data.

(c) Consultation. We will consult with
the National Governors’ Association,
the American Public Human Services
Association, and other interested par-
ties before we make our final decisions
on any modification, adjustment, or
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technical changes for the bonus
awards. We will notify States and other
interested parties of our decisions
through annual program guidance. We
will also post this information on the
Internet.

§ 270.11 When must the States report
the data and other information in
order to compete for bonus awards?

(a) All measures. Each State must
submit a list of the measures on which
it is competing by February 28 of each
bonus year.

(b) Work measures. Each State must
collect quarterly and submit semi-an-
nually during the bonus year the data
specified in § 270.6(a) as follows:

(1) The data for the first and second
quarters of the performance year and,
if a State chooses to compete on an im-
provement measure, the first and sec-
ond quarters of the comparison year,
must be submitted by the dates we will
specify in program guidance.

(2) The data for the third and fourth
quarters of the performance year and,
if a State chooses to compete on an im-
provement measure, the third and
fourth quarters of the comparison year,
must be submitted by the dates we will
specify in program guidance.

(c) SSP-MOE reporting. Each State
must collect quarterly its SSP-MOE
Data Report as specified in § 270.6(b)
and submit it:

(1) At the same time as it submits its
quarterly TANF Data Report; or

(2) At the time it seeks to be consid-
ered for a high performance bonus as
long as it submits the required data for
the full period for which this deter-
mination will be made.

(d) Medicaid/SCHIP measures. Each
State must submit the data required to
compete on the Medicaid/SCHIP meas-
ures by the dates and in a manner that
we and CMS will specify.

(e) Child care subsidy measure. Each
State must submit the data required to
compete on the child care measure by
the date(s) we will specify.

§ 270.12 Must States file the data elec-
tronically?

Each State must submit the data re-
quired to compete for the high per-
formance bonus work measures and the
Medicaid/SCHIP measures electroni-

cally in a manner that we and CMS
will specify.

§ 270.13 What do States need to know
about the use of bonus funds?

(a) A State must use bonus award
funds to carry out the purposes of the
TANF block grant as specified in sec-
tion 401 (Purpose) and section 404 (Use
of Grants) of the Act.

(b) As applicable, these funds are sub-
ject to the requirements in and limita-
tions of sections 404 and 408 of the Act
and § 263.11 of this chapter.

(c) For Puerto Rico, Guam, the Vir-
gin Islands, and American Samoa, the
bonus award funds are not subject to
the mandatory ceilings on funding es-
tablished in section 1108(c)(4) of the
Act.

(d) States must report quarterly on
the use of the bonus funds.

PARTS 282 [RESERVED]

PART 283—IMPLEMENTATION OF
SECTION 403(A)(2) OF THE SO-
CIAL SECURITY ACT BONUS TO
REWARD DECREASE IN ILLEGIT-
IMACY RATIO

Sec.
283.1 What does this part cover?
283.2 What definitions apply to this part?
283.3 What steps will we follow to award the

bonus?
283.4 If a State wants to be considered for

bonus eligibility, what birth data must it
submit?

283.5 How will we use these birth data to de-
termine bonus eligibility?

283.6 If a State wants to be considered for
bonus eligibility, what data on abortions
must it submit?

283.7 How will we use these data on abor-
tions to determine bonus eligibility?

283.8 What will be the amount of the bonus?
283.9 What do eligible States need to know

to access and use the bonus funds?

AUTHORITY: 42 U.S.C. 603.

SOURCE: 64 FR 18493, Apr. 14, 1999, unless
otherwise noted.

§ 283.1 What does this part cover?
This part explains how States may be

considered for the ‘‘Bonus to Reward
Decrease in Illegitimacy Ratio,’’ as au-
thorized by section 403(a)(2) of the So-
cial Security Act. It describes the data
on which we will base the bonus, how
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we will make the award, and how we
will determine the amount of the
award.

§ 283.2 What definitions apply to this
part?

The following definitions apply to
this part:

Abortions means induced pregnancy
terminations, including both medically
and surgically induced pregnancy ter-
minations. This term does not include
spontaneous abortions, i.e., mis-
carriages.

Act means the Social Security Act.
Bonus refers to the Bonus to Reward

Decrease in Illegitimacy Ratio, as set
forth in section 403(a)(2) of the Act.

Calculation period refers to the four
calendar years used for determining
the decrease in the out-of-wedlock
birth ratios for a bonus year. (The
years included in the calculation pe-
riod change from year to year.)

Most recent two-year period for which
birth data are available means the most
recent two calendar years for which
the National Center for Health Statis-
tics has released final birth data by
State.

Most recent year for which abortion
data are available means the year that
is two calendar years prior to the cur-
rent calendar year. (For example, for
eligibility determinations made during
calendar year 1999, the most recent
year for which abortion data are avail-
able would be calendar year 1997.)

NCHS means the National Center for
Health Statistics, of the Centers for
Disease Control and Prevention, U.S.
Department of Health and Human
Services.

Number of out-of-wedlock births for the
State means the final number of births
occurring outside of marriage to resi-
dents of the State, as reported in NCHS
vital statistics data.

Number of total births for the State
means the final total number of live
births to residents of the State, as re-
ported in NCHS vital statistics data.

Rate of abortions means the number of
abortions reported by the State in the
most recent year for which abortion
data are available divided by the
State’s total number of resident live
births reported in vital statistics for
that same year. (This measure is also

more traditionally known as the ‘‘abor-
tion to live birth ratio.’’)

Ratio refers to the ratio of live out-
of-wedlock births to total live births,
as defined in § 283.5(b).

State means the 50 States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the United States Virgin Islands,
Guam, and American Samoa, as pro-
vided in section 419(a)(5) of the Act.

Vital statistics data means the data re-
ported by State health departments to
NCHS, through the Vital Statistics Co-
operative Program (VSCP).

We (and any other first person plural
pronouns) means the Secretary of
Health and Human Services or any of
the following individuals or organiza-
tions acting in an official capacity on
the Secretary’s behalf: the Assistant
Secretary for Children and Families,
the Regional Administrators for Chil-
dren and Families, the Department of
Health and Human Services, and the
Administration for Children and Fami-
lies.

§ 283.3 What steps will we follow to
award the bonus?

(a) For each of the fiscal years 1999
through 2002, we will:

(1) Based on the vital statistics data
provided by NCHS as described in
§ 283.4, calculate the ratios for the most
recent two years for which final birth
data are available, and for the prior
two years, as described in § 283.5;

(2) Calculate the proportionate
change between these two ratios, as de-
scribed in § 283.5.

(3) Identify as potentially eligible a
maximum of eight States, i.e., Guam,
the Virgin Islands, and American
Samoa, and five other States, that
have qualifying decreases in their ra-
tios, using the methodology described
in § 283.5;

(4) Notify these potentially eligible
States that we will consider them for
the bonus if they submit data on abor-
tions as stated in § 283.6; and

(5) Identify which of the potentially
eligible States that submitted the re-
quired data on abortions have experi-
enced decreases in their rates of abor-
tion relative to 1995, as described in
§ 283.7. These States will receive the
bonus.
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(b) We will determine the amount of
the grant for each eligible State, based
on the number of eligible States, and
whether Guam, American Samoa, or
the Virgin Islands are eligible. No
State will receive a bonus award great-
er than $25 million in any year.

§ 283.4 If a State wants to be consid-
ered for bonus eligibility, what
birth data must it submit?

(a) To be considered for a bonus, the
State must have submitted data on
out-of-wedlock births as follows:

(1) The State must have submitted to
NCHS the final vital statistics data
files for all births occurring in the
State. These files must show, among
other elements, the total number of
live births and the total number of out-
of-wedlock live births occurring in the
State. These data must conform to the
Vital Statistics Cooperative Program
contract for all years in the calcula-
tion period. This contract specifies,
among other things, the guidelines and
time-lines for submitting vital statis-
tics data files; and

(2) The State must have submitted
these data for the most recent two
years for which NCHS reports final
data, as well as for the previous two
years.

(b) If a State has changed its method
of determining marital status for the
purposes of these data, the State also
must have met the following require-
ments:

(1) The State has identified all years
for which the method of determining
marital status is different from that
used for the previous year;

(2) For those years identified under
paragraph (b)(1) of this section, the
State has either:

(i) Replicated as closely as possible a
consistent method for determining
marital status at the time of birth, and
the State has reported to NCHS the re-
sulting alternative number of out-of-
wedlock births; or

(ii) If NCHS agrees that such replica-
tion is not methodologically feasible,
the State may chose to accept an
NCHS estimate of what the alternative
number would be;

(3) The State has submitted docu-
mentation to NCHS on what changes
occurred in the determination of mar-

ital status for those years and, if ap-
propriate, how it determined the alter-
native number of out-of-wedlock births
for the State; and

(4) For methodological changes that
were implemented prior to 1998 and ap-
plicable to data collected for the bonus
period, the State has submitted the in-
formation described in paragraphs
(b)(1), (2) and (3) of this section within
two months after April 14, 1999. For
such changes implemented during or
after 1998, the State must submit such
information either by the end of cal-
endar year 1999 or according to the
same deadline that applies to its vital
statistics data for that year, whichever
is later.

§ 283.5 How will we use these birth
data to determine bonus eligibility?

(a) We will base eligibility deter-
minations on final vital statistics data
provided by NCHS showing the number
of out-of-wedlock live births and the
number of total live births among
women living in each State and a fac-
tor provided by NCHS to adjust for
changes in data reporting for those
States that have changed their meth-
odology for collecting data on out-of-
wedlock births during the bonus pe-
riod.

(b) We will use the number of total
live births and the number of out-of-
wedlock births, adjusted for any
changes in data collection or reporting,
to calculate the decrease in the ratio of
out-of-wedlock to total births for each
State as follows:

(1) We will calculate the ratio as the
number of out-of-wedlock births for the
State during the most recent two-year
period for which NCHS has final birth
data divided by the number of total
births for the State during the same
period. We will calculate, to three dec-
imal places, the ratio for each State
that submits the necessary data on
total and out-of-wedlock births de-
scribed in § 283.4.

(2) We will calculate the ratio for the
previous two-year period using the
same methodology.

(3) We will calculate the propor-
tionate change in the ratio as the ratio
of out-of-wedlock births to total births
for the most recent two-year period
minus the ratio of out-of-wedlock
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births to total births from the prior
two-year period, all divided by the
ratio of out-of-wedlock births to total
births for the prior two-year period. A
negative number will indicate a de-
crease in the ratio and a positive num-
ber will indicate an increase in the
ratio.

(c) We will identify which States
have a decrease in their ratios large
enough to make them potentially eligi-
ble for the bonus, as follows:

(1) For States other than Guam,
American Samoa and the Virgin Is-
lands, we will use this calculated
change to rank the States and identify
which five States have the largest de-
crease in their ratios. Only States
among the top five will be potentially
eligible for the bonus. We will identify
fewer than five such States as poten-
tially eligible if fewer than five experi-
ence decreases in their ratios. We will
not include Guam, American Samoa
and the Virgin Islands in this ranking.

(2) If we identify more than five
States due to a tie in the decrease, we
will recalculate the ratio and the de-
crease in the ratio to as many decimal
places as necessary to eliminate the
tie. We will identify no more than five
States.

(3) For Guam, American Samoa and
the Virgin Islands, we will use the cal-
culated change in the ratio to identify
which of these States experienced a de-
crease that is either at least as large as
the smallest qualifying decrease identi-
fied in paragraph (c)(1) of this section,
or a decrease that ranks within the top
five decreases when all States and Ter-
ritories are ranked together. These
identified States will be potentially el-
igible for the bonus also.

(4) We will notify the potentially eli-
gible States, as identified under para-
graphs (a) through (c) of this section
that they must submit the information
on abortions specified under § 283.6 if
they want to be considered for the
bonus.

§ 283.6 If a State wants to be consid-
ered for bonus eligibility, what data
on abortions must it submit?

(a) To be considered further for bonus
eligibility, each potentially eligible
State, as identified under § 283.5, must
submit to ACF data and information

on the number of abortions for cal-
endar year 1995 within two months of
this notification. This number must
measure either of the following:

(1) For calendar year 1995, the total
number of abortions performed by all
providers within the State; or

(2) For calendar year 1995, the total
number of abortions performed by all
providers within the State on the total
population of State residents only.
This is the preferred measure.

(b) States must have obtained these
data on abortions for calendar year
1995 within 60 days of publication of the
final rule and must include with their
submission of 1995 data an official
record documenting when they ob-
tained the abortion data.

(c) Within two months of notification
by ACF of potential eligibility, the
State must submit:

(1) The number of abortions per-
formed for the most recent year for
which abortion data are available (as
defined in § 283.2 to mean the year that
is two calendar years prior to the cur-
rent calendar year). In measuring the
number of abortions, the State must
use the same definition, either under
paragraph (a)(1) or paragraph (a)(2) of
this section, for both 1995 and the most
recent year; or

(2) If applicable, the adjusted number
and information specified in paragraph
(d) of this section.

(d) If the State’s data collection or
reporting methodology changed be-
tween 1995 and the bonus year in such
a way as to reflect an increase or de-
crease in the number of abortions that
is different than what actually oc-
curred during the period, the State
must:

(1) When submitting the number of
abortions for the most recent year
under paragraph (c)(2), adjust the num-
ber to exclude increases or decreases in
the number due to changes in method-
ology for collecting or reporting the
data. For example, this calculation
should include adjustments for in-
creases or decreases in response rates
for providers in reporting abortion
data;

(2) Provide a rationale for the adjust-
ment, i.e., a description of how the
data collection or reporting method-
ology was changed. This could include
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a description of how legislative, policy
or procedural changes affected the col-
lection or reporting of abortion data,
or an indication of changes in the re-
sponse rate of providers in reporting
abortion data; and

(3) Provide a certification by the
Governor, or his or her designee, that
the number of abortions reported to
ACF accurately reflects these adjust-
ments for changes in data collection or
reporting methodology.

§ 283.7 How will we use these data on
abortions to determine bonus eligi-
bility?

(a) For those States that have met
all the requirements under §§ 283.1
through 283.6, we will calculate the
rate of abortions for calendar year 1995
and for the most recent year for which
abortion data are available as defined
in § 283.2. These rates will equal the
number of abortions reported by the
State to ACF for the applicable year,
divided by total live births among
women living in the State reported by
NCHS for the same year. We will cal-
culate the rates to three decimal
places.

(b) If ACF determines that the
State’s rate of abortions for the most
recent year for which abortion data are
available is less than the rate for 1995,
and, if the State has met all the re-
quirements listed elsewhere under this
part, the State will receive the bonus.

§ 283.8 What will be the amount of the
bonus?

(a) If, for a bonus year, none of the
eligible States is Guam, American
Samoa or the Virgin Islands, then the
amount of the grant shall be:

(1) $20 million per State if there are
five eligible States; or

(2) $25 million per State if there are
fewer than five eligible States.

(b) If for a bonus year, Guam, the
Virgin Islands, or American Samoa is
an eligible State, then the amount of
the grant shall be:

(1) In the case of such a State, 25 per-
cent of the mandatory ceiling amount
as defined in section 1108 of the Act;
and

(2) In the case of any other State,
$100 million, minus the total amount of
any bonuses paid to Guam, the Virgin

Islands, and American Samoa, and di-
vided by the number of eligible States
other than Guam, American Samoa
and the Virgin Islands, not to exceed
$25 million per State.

§ 283.9 What do eligible States need to
know to access and use the bonus
funds?

(a) States must use the bonus funds
to carry out the purposes of the Tem-
porary Assistance for Needy Families
Block Grant in section 401 and 404 of
the Act. This may include statewide
programs to prevent and reduce the in-
cidence of out-of-wedlock pregnancies.

(b) As applicable, these funds are sub-
ject to the requirements in, and the
limitations of, sections 404 and 408 of
the Act.

(c) For Puerto Rico, Guam, the Vir-
gin Islands, and American Samoa, the
bonus award funds are not subject to
the mandatory ceilings on funding es-
tablished in section 1108(c)(4) of the
Act.

PART 284—METHODOLOGY FOR
DETERMINING WHETHER AN IN-
CREASE IN A STATE OR TERRI-
TORY’S CHILD POVERTY RATE IS
THE RESULT OF THE TANF PRO-
GRAM

Sec.
284.10 What does this part cover?
284.11 What definitions apply to this part?
284.15 Who must submit information to ACF

to carry out the requirements of this
part?

284.20 What information will we use to de-
termine the child poverty rate in each
State?

284.21 What will we do if the State’s child
poverty rate increased five percent or
more over the two-year period?

284.30 What information must the State in-
clude in its assessment of the impact of
the TANF program(s) in the State on the
increase in child poverty?

284.35 What action will we take in response
to the State’s assessment and other in-
formation?

284.40 When is a corrective action plan due?
284.45 What are the contents and duration

of a corrective action plan?
284.50 What information will we use to de-

termine the child poverty rate in each
Territory?

AUTHORITY: 42 U.S.C. 613(i)

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00173 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



174

45 CFR Ch. II (10–1–01 Edition)§ 284.10

SOURCE: 65 FR 39248, June 23, 2000, unless
otherwise noted.

§ 284.10 What does this part cover?
(a) This part describes the method-

ology for determining the child poverty
rates in the States and the Territories,
as required by section 413(i) of the So-
cial Security Act, including deter-
mining whether the child poverty rate
increased by five percent or more as a
result of the TANF program(s) in the
State or Territory. It also describes the
content and duration of the corrective
action plan.

(b) The requirements of this part do
not apply to any Territory that has
never operated a TANF program.

§ 284.11 What definitions apply to this
part?

The following definitions apply to
this part:

ACF means the Administration for
Children and Families.

Act means the Social Security Act,
unless otherwise specified.

Census Bureau methodology means the
various methods developed by the Cen-
sus Bureau for estimating the number
and percentage of children in poverty
in each State. These methods may in-
clude national estimates based on the
Current Population Survey; the Small
Area Income and Poverty Estimates;
the annual demographic programs, in-
cluding the American Community Sur-
vey; or any other programs or methods
used by the Census Bureau to estimate
poverty. ‘‘Children in poverty’’ means
children that live in families with in-
comes below 100 percent of the Census
Bureau’s poverty threshold.

Child poverty rate means the percent-
age of all children in a State or Terri-
tory which live in families with in-
comes below 100 percent of the Census
Bureau’s poverty threshold.

Date of enactment means calendar
year 1996.

MOE means maintenance-of-effort.
This is a provision in section 409(a)(7)
of the Social Security Act that re-
quires States to maintain a certain
level of spending based on historical
(i.e., FY 1994) expenditure levels.

SAIPE means the Small Area Income
and Poverty Estimates, a methodology
developed by the Census Bureau to ob-

tain more accurate estimates of pov-
erty and income (including the number
and percentage of children in poverty)
at the State and county level between
decennial censuses.

SSP–MOE means a separate State
program operated outside of the TANF
program for which the expenditure of
State funds may count for MOE pur-
poses.

State means each of the 50 States of
the United States and the District of
Columbia.

TANF means the Temporary Assist-
ance for Needy Families program under
sections 401 through 419 of the Social
Security Act, as enacted by the Per-
sonal Responsibility and Work Oppor-
tunity Reconciliation Act of 1996, sec-
tions 101–116 of Pub. L. 104–193 (42
U.S.C. 601–619).

Territories means American Samoa,
the Commonwealth of Puerto Rico,
Guam, and the United States Virgin Is-
lands.

Tribal TANF program means a TANF
program developed by an eligible Tribe,
Tribal organization, or consortium of
Tribes, and approved by us under sec-
tion 412 of the Act.

We (and any other first person plural
pronouns) means the Secretary of
Health and Human Services or any of
the following individuals and organiza-
tions acting in an official capacity on
the Secretary’s behalf: The Assistant
Secretary for Children and Families,
the Regional Administrators for Chil-
dren and Families, the Department of
Health and Human Services, and the
Administration for Children and Fami-
lies.

§ 284.15 Who must submit information
to ACF to carry out the require-
ments of this part?

(a) The Chief Executive Officer of the
State, or his or her designee, is respon-
sible for submitting to ACF the infor-
mation required by this part.

(b) The State should obtain informa-
tion from and work with the Indian
tribe(s) (and Tribal consortia) oper-
ating a Tribal TANF program in the
State in preparing and submitting the
assessment, as specified in § 284.30, and
the corrective action plan, as specified
in § 284.45.
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§ 284.20 What information will we use
to determine the child poverty rate
in each State?

(a) General. We will determine the
child poverty rate in each State based
on estimates from either the Census
Bureau or the State, as described in
this section. Each year we will use
these data to determine the change in
the State’s child poverty rate over a
two-year period, beginning with cal-
endar years 1996 and 1997.

(b) Estimates from the Census Bureau.
(1) Annually, we will obtain from the
Census Bureau and provide to each
State the estimate of the number and
percentage of children in poverty in
each State. The estimate will be based
on the Census Bureau methodology.

(2) In 2000, and annually thereafter,
we will determine for each State, at
the 90-percent confidence level, the
percentage change in the child poverty
rate and provide this information to
the State. The determination of per-
centage change in 2000 will cover the
change between calendar years 1996 and
1997.

(c) Estimates from the State. (1) As an
alternative to the Census Bureau esti-
mates provided to the State under
paragraph (b) of this section, the State
may provide to us data on child pov-
erty in the State derived from an inde-
pendent source.

(2) If the State provides data on child
poverty as described in paragraph (c)(1)
of this section, it must:

(i) Provide an estimate of the child
poverty rate for the same two calendar
years as the Census Bureau estimates
provided to the State under paragraph
(b)(2) of this section;

(ii) Provide the change in the child
poverty rate for the applicable two-cal-
endar-year period at the 90-percent
confidence level;

(iii) Use the official definition of pov-
erty as used by the Census Bureau; and

(iv) Describe the methodology used
to develop its independent estimates,
the sources of data and methodology
for collecting the data, any known
problems associated with making esti-
mates of this type, the estimate of the
standard error, and the power of the
sample to detect a five percent change
in the child poverty rate.

(3) The State must submit its inde-
pendent estimates and supporting in-
formation within 45 days of the date
the State receives the Census Bureau
estimates as described in paragraph (b)
of this section.

(d) Determination of the State’s child
poverty rate. (1) If we determine that
the State’s independent estimates of
the child poverty rate are more reli-
able than the Census Bureau estimates,
we will accept these estimates.

(2) For all other States, we will de-
termine the State’s child poverty rate
based on the Census Bureau’s esti-
mates.

§ 284.21 What will we do if the State’s
child poverty rate increased five
percent or more over the two-year
period?

(a) If we determine, based on § 284.20,
that the State’s child poverty rate did
not increase by five percent or more
over the applicable two-year period at
the 90-percent confidence interval, we
will:

(1) Conclude that the State has satis-
fied the statutory requirements of sec-
tion 413(i) of the Act; and

(2) Notify the State that no further
information from or action by the
State is required for the applicable
two-calendar-year period.

(b) If we determine, based on § 284.20,
that the State’s child poverty rate in-
creased by five percent or more over
the applicable two-year period at the
90-percent confidence level, we will no-
tify the State that it has 90 days from
the date of its receipt of our notifica-
tion to submit an assessment of the
impact of the TANF program(s) in the
State, as specified in § 284.30.

§ 284.30 What information must the
State include in its assessment of
the impact of the TANF program(s)
in the State on the increase in child
poverty?

(a) The State’s assessment must:
(1) Cover the same two-calendar-year

period as the Census Bureau estimates
provided to the State in § 284.20(b)(2);

(2) Directly address the issue of
whether the State’s child poverty rate
increased as a result of the TANF pro-
gram(s) in the State and include the
State’s analysis, explanation, and con-
clusions in relation to this issue; and
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(3) Include the information on which
the assessment was based.

(b) The State’s assessment may be
supported by any materials the State
believes to be pertinent to its analysis,
explanation, and conclusions. The fol-
lowing are examples of such materials:

(1) The number of families receiving
TANF cash assistance payments under
the State TANF program and, if appli-
cable, the Tribal TANF program(s);

(2) The total amount of State and
Tribal spending on TANF cash assist-
ance payments;

(3) The number and/or percentage of
eligible families with children in the
State who are participating in the
Food Stamp Program or other State
supportive and assistance programs;

(4) The proportion of students cer-
tified for free or reduced-price school
lunches;

(5) TANF income eligibility rules
that show that client participation was
not limited or cash benefits did not de-
crease;

(6) Examples of efforts that the State
and the Indian tribe(s), as appropriate,
have taken using TANF and other
funds to support families entering the
work force;

(7) The percentage of eligible individ-
uals in the State receiving TANF as-
sistance;

(8) Information on TANF program
participation such as the number of ap-
plications disapproved or denied, or
cases sanctioned;

(9) The number of TANF cases closed
as a result of time-limit restrictions or
non-compliance with work require-
ments;

(10) The amount of total cash assist-
ance expenditures that can be claimed
for SSP–MOE purposes;

(11) Information based on Unemploy-
ment Insurance wage record data show-
ing, for example, increases in the num-
ber of TANF participants entering jobs,
retaining jobs, and increasing their
earnings;

(12) The number of families receiving
work subsidies, i.e., payments to em-
ployers or third parties to help cover
the costs of employee wages, benefits,
supervision, and training;

(13) Information that a State met the
definition of ‘‘needy State’’ under sec-
tion 403(b)(6) of the Act for an extended

period of time within the applicable
two-calendar-year period;

(14) Examples of past efforts that the
State and the Indian tribe(s), as appro-
priate, have taken to mitigate or ad-
dress child poverty;

(15) Any other data on the TANF pro-
gram(s) in the State that would sup-
port the State’s conclusions; and

(16) Information on other cir-
cumstances in the State that may have
contributed to the increase in child
poverty such as changes in economic or
social conditions, e.g., an increase in
the State’s unemployment rate.

§ 284.35 What action will we take in re-
sponse to the State’s assessment
and other information?

(a) We will review the State’s assess-
ment along with other available infor-
mation. If we determine that the in-
crease in the child poverty rate of five
percent or more is not the result of the
TANF program(s) in the State, we will
notify the State that no further infor-
mation from, or action by, the State is
required for the applicable two-cal-
endar-year period.

(b) Based on our review of the State’s
assessment and other information, if
we determine that the increase in the
State’s child poverty rate of five per-
cent or more is the result of the TANF
program(s) in the State, we will notify
the State that it must submit a correc-
tive action plan as specified in §§ 284.40
and 284.45.

§ 284.40 When is a corrective action
plan due?

Each State must submit a corrective
action plan to ACF within 90 days of
the date the State receives notice of
our determination that, as a result of
the TANF program(s) in the State, its
child poverty rate increased by five
percent or more for the applicable two-
calendar-year period.

§ 284.45 What are the contents and du-
ration of the corrective action plan?

(a) The State must include in the
corrective action plan:

(1) An outline of the manner in which
the State or Territory will reduce its
child poverty rate;

(2) A description of the actions it will
take under the plan; and
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(3) Any actions to be taken under the
plan by the Indian tribe(s) (or Tribal
consortia) operating a TANF program
in the State.

(b) The State must implement the
corrective action plan until it deter-
mines and notifies us that its child
poverty rate, as determined in § 284.20,
is less than the lowest child poverty
rate on the basis of which the State
was required to submit the corrective
action plan. The ‘‘lowest child poverty
rate’’ means the five percent threshold
above the first year in the two-year
comparison period.

284.50 What information will we use to
determine the child poverty rate in
each Territory?

(a) Our intent is that, to the extent
that reliable data are available and the
procedures are appropriate, the Terri-
tories must meet the requirements in
§§ 284.11 through 284.45 as specified for
the 50 States and the District of Co-
lumbia.

(b) When reliable Census Bureau data
are available for the Territories, we
will:

(1) Notify the Territories through
guidance of our intent to use these
data in the implementation of this
part; and

(2) Begin the process by providing to
each Territory the number and percent
of children in poverty in each jurisdic-
tion, as specified in § 284.20(b).

PART 285 [RESERVED]

PART 286—TRIBAL TANF
PROVISIONS

Subpart A—General Tribal TANF Provisions

Sec.
286.1 What does this part cover?
286.5 What definitions apply to this part?
286.10 What does the term ‘‘assistance’’

mean?
286.15 Who is eligible to operate a Tribal

TANF program?

Subpart B—Tribal TANF Funding

286.20 How is the amount of a Tribal Family
Assistance Grant (TFAG) determined?

286.25 How will we resolve disagreements
over the State-submitted data used to
determine the amount of a Tribal Family
Assistance Grant?

286.30 What is the process for retrocession
of a Tribal Family Assistance Grant?

286.35 What are proper uses of Tribal Fam-
ily Assistance Grant funds?

286.40 May a Tribe use the Tribal Family
Assistance Grant to fund IDAs?

286.45 What uses of Tribal Family Assist-
ance Grant funds are improper?

286.50 Is there a limit on the percentage of
a Tribal Family Assistance Grant that
can be used for administrative costs?

286.55 What types of costs are subject to the
administrative cost limit on Tribal Fam-
ily Assistance Grants?

286.60 Must Tribes obligate all Tribal Fam-
ily Assistance Grant funds by the end of
the fiscal year in which they are award-
ed?

Subpart C—Tribal TANF Plan Content and
Processing

286.65 How can a Tribe apply to administer
a Tribal Temporary Assistance for Needy
Families (TANF) program?

286.70 Who submits a Tribal Family Assist-
ance Plan?

286.75 What must be included in the Tribal
Family Assistance Plan?

286.80 What information on minimum work
participation requirements must a Tribe
include in its Tribal Family Assistance
Plan?

286.85 How will we calculate the work par-
ticipation rates?

286.90 How many hours per week must an
adult or minor head-of-household partici-
pate in work-related activities to count
in the numerator of the work participa-
tion rate?

286.95 What, if any, are the special rules
concerning counting work for two-parent
families?

286.100 What activities count towards the
work participation rate?

286.105 What limitations concerning voca-
tional education, job search and job read-
iness assistance exist with respect to the
work participation rate?

286.110 What safeguards are there to ensure
that participants in Tribal TANF work
activities do not displace other workers?

286.115 What information on time limits for
the receipt of assistance must a Tribe in-
clude in its Tribal Family Assistance
Plan?

286.120 Can Tribes makes exceptions to the
established time limit for families?

286.125 Does the receipt of TANF benefits
under a State or other Tribal TANF pro-
gram count towards a Tribe’s TANF time
limit?

286.130 Does the receipt of Welfare-to-Work
(WtW) cash assistance count towards a
Tribe’s TANF time limit?
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286.135 What information on penalties
against individuals must be included in a
Tribal Family Assistance Plan?

286.140 What special provisions apply to vic-
tims of domestic violence?

286.145 What is the penalty if an individual
refuses to engage in work activities?

286.150 Can a family, with a child under age
6, be penalized because a parent refuses
to work because (s)he cannot find child
care?

286.155 May a Tribe condition eligibility for
Tribal TANF assistance on assignment of
child support to the Tribe?

286.160 What are the applicable time frames
and procedures for submitting a Tribal
Family Assistance Plan?

286.165 How is a Tribal Family Assistance
Plan amended?

286.170 How may a Tribe petition for admin-
istrative review of disapproval of a TFAP
or amendment?

286.175 What special provisions apply to
Alaska?

286.180 What is the process for developing
the comparability criteria that are re-
quired in Alaska?

286.185 What happens when a dispute arises
between the State of Alaska and the
Tribal TANF eligible entities in the
State related to the comparability cri-
teria?

286.190 If the Secretary, the State of Alas-
ka, or any of the Tribal TANF eligible
entities in the State of Alaska want to
amend the comparability criteria, what
is the process for doing so?

Subpart D—Accountability and Penalties

286.195 What penalties will apply to Tribes?
286.200 How will we determine if Tribal

Family Assistance Grant funds were mis-
used or intentionally misused?

286.205 How will we determine if a Tribe
fails to meet the minimum work partici-
pation rate(s)?

286.210 What is the penalty for a Tribe’s
failure to repay a Federal loan?

286.215 When are the TANF penalty provi-
sions applicable?

286.220 What happens if a Tribe fails to meet
TANF requirements?

286.225 How may a Tribe establish reason-
able cause for failing to meet a require-
ment that is subject to application of a
penalty?

286.230 What if a Tribe does not have rea-
sonable cause for failing to meet a re-
quirement?

286.235 What penalties cannot be excused?
286.240 How can a Tribe appeal our decision

to take a penalty?

Subpart E—Data Collection and Reporting
Requirements

286.245 What data collection and reporting
requirements apply to Tribal TANF pro-
grams?

286.250 What definitions apply to this sub-
part?

286.255 What quarterly reports must the
Tribe submit to us?

286.260 May Tribes use sampling and elec-
tronic filing?

286.265 When are quarterly reports due?
286.270 What happens if the Tribe does not

satisfy the quarterly reporting require-
ments?

286.275 What information must Tribes file
annually?

286.280 When are annual reports due?
286.285 How do the data collection and re-

porting requirements affect Public Law
102–477 Tribes?

AUTHORITY: 42 U.S.C. 612.

SOURCE: 65 FR 8530, Feb. 18, 2000, unless
otherwise noted.

Subpart A—General Tribal TANF
Provisions

§ 286.1 What does this part cover?

Section 412 of the Social Security
Act allows Indian tribes to apply to op-
erate a Tribal Family Assistance pro-
gram. This part implements section
412. It specifies:

(a) who can apply to operate a Tribal
Family Assistance program;

(b) the requirements for the submis-
sion and contents of a Tribal Family
Assistance Plan;

(c) the determination of the amount
of a Tribal Family Assistance Grant;
and

(d) other program requirements and
procedures.

§ 286.5 What definitions apply to this
part?

The following definitions apply under
this part:

ACF means the Administration for
Children and Families.

Act means the Social Security Act,
unless otherwise specified.

Administrative cost means costs nec-
essary for the proper administration of
the TANF program.

(1) It excludes the direct costs of pro-
viding program services.
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(i) For example, it excludes costs of
providing diversion benefits and serv-
ices, providing program information to
clients, screening and assessments, de-
velopment of employability plans,
work activities, post-employment serv-
ices, work supports, information on
and referral to Medicaid, Child Health
Insurance Program (CHIP), Food
Stamp and Native Employment Works
(NEW) programs and case management.

(ii) It excludes the salaries and ben-
efit costs for staff providing program
services and the direct administrative
costs associated with providing the
services, such as the costs for supplies,
equipment, travel, postage, utilities,
rental of office space and maintenance
of office space, and

(iii) It excludes information tech-
nology and computerization needed for
tracking and monitoring.

(2) It includes the costs for general
administration and coordination of
this program, including contract costs
for these functions and indirect (or
overhead) costs. Some examples of ad-
ministrative costs include, but are not
limited to:

(i) Salaries and benefits and all other
direct costs not associated with pro-
viding program services to individuals,
including staff performing administra-
tive and coordination functions;

(ii) Preparation of program plans,
budgets, and schedules;

(iii) Monitoring of programs and
projects;

(iv) Fraud and abuse units;
(v) Procurement activities;
(vi) Public relations;
(vii) Services related to accounting,

litigation, audits, management of prop-
erty, payroll, and personnel;

(viii) Costs for the goods and services
required for administration of the pro-
gram such as the costs for supplies,
equipment, travel, postage, utilities,
and rental of office space and mainte-
nance of office space, provided that
such costs are not excluded as a direct
administrative cost for providing pro-
gram services under paragraph (1) of
this definition;

(ix) Travel costs incurred for official
business and not excluded as a direct
administrative cost for providing pro-
gram services under paragraph (1) of
this definition;

(x) Management information systems
not related to the tracking and moni-
toring of TANF requirements (e.g., for
a personnel and payroll system for
Tribal staff); and

(xi) Preparing reports and other doc-
uments related to program require-
ments.

Adult means an individual who is not
a ‘‘minor child,’’ as defined below.

Alaska Tribal TANF entity means the
twelve Alaska Native regional non-
profit corporations in the State of
Alaska and the Metlakatla Indian
Community of the Annette Islands Re-
serve.

Assistant Secretary means the Assist-
ant Secretary for Children and Fami-
lies, Department of Health and Human
Services.

Cash assistance, when provided to par-
ticipants in the Welfare-to-Work pro-
gram, has the meaning specified at
§ 286.130.

Comparability means similarity be-
tween State and Tribal TANF pro-
grams in the State of Alaska. Com-
parability, when defined related to
services provided, does not necessarily
mean identical or equal services.

Consortium means a group of Tribes
working together for the same identi-
fied purpose and receiving combined
TANF funding for that purpose.

The Department means the Depart-
ment of Health and Human Services.

Duplicative Assistance means the re-
ceipt of services/ assistance from two
or more TANF programs for the same
purpose.

Eligible families means all families eli-
gible for TANF funded assistance under
the Tribal TANF program funded under
section 412(a), including:

(1) All U.S. citizens who meet the
Tribe’s criteria for Tribal TANF assist-
ance;

(2) All qualified aliens, who meet the
Tribe’s criteria for Tribal TANF assist-
ance, who entered the U.S. before Au-
gust 22, 1996;

(3) All qualified aliens, who meet the
Tribe’s criteria for Tribal TANF assist-
ance, who entered the U.S. on or after
August 22, 1996, who have been in the
U.S. for at least 5 years beginning on
the date of entry into the U.S. with a
qualified alien status, are eligible be-
ginning 5 years after the date of entry
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into the U.S. There are exceptions to
this 5-year bar for qualified aliens who
enter on or after August 22, 1996, and
the Tribal TANF program must cover
these excepted individuals:

(a) An alien who is admitted to the
U.S. as a refugee under section 207 of
the Immigration and Nationality Act;

(b) An alien who is granted asylum
under section 208 of such Act;

(c) An alien whose deportation is
being withheld under section 243(h) of
such Act; and

(d) An alien who is lawfully residing
in any State and is a veteran with an
honorable discharge, is on active duty
in the Armed Forces of the U.S., or is
the spouse or unmarried dependent
child of such an individual;

(4) All permanent resident aliens who
are members of an Indian tribe, as de-
fined in section 4(e) of the Indian Self-
Determination and Education Assist-
ance Act;

(5) All permanent resident aliens who
have 40 qualifying quarters of coverage
as defined by Title II of the Act.

Eligible Indian tribe means any Tribe
or intertribal consortium that meets
the definition of Indian tribe in this
section and is eligible to submit a Trib-
al TANF plan to ACF.

Family Violence Option (or FVO)
means the provision at section 402(a)(7)
of the Act made available to Tribes
under which a Tribe may certify in its
Tribal TANF plan that it has elected
the option to implement comprehen-
sive strategies for identifying and serv-
ing victims of domestic violence.

Fiscal year means the 12-month pe-
riod beginning on October 1 of the pre-
ceding calendar year and ending on
September 30.

FY means fiscal year.
Good cause domestic violence waiver

means a waiver of one or more program
requirements granted by a Tribe to a
victim of domestic violence under the
FVO, as described in § 286.140(a)(3).

Grant period means the period of time
that is specified in the Tribal TANF
grant award document.

Indian, Indian tribe and Tribal Organi-
zation have the same meaning given
such terms by section 4 of the Indian
Self-Determination and Education As-
sistance Act (25 U.S.C. 450b), except
that the term ‘‘Indian tribe’’ means,

with respect to the State of Alaska,
only the Metlakatla Indian Community
of the Annette Islands Reserve and the
following Alaska Native regional non-
profit corporations:

(1) Arctic Slope Native Association;
(2) Kawerak, Inc.;
(3) Maniilaq Association;
(4) Association of Village Council

Presidents;
(5) Tanana Chiefs Council;
(6) Cook Inlet Tribal Council;
(7) Bristol Bay Native Association;
(8) Aleutian and Pribilof Island Asso-

ciation;
(9) Chugachmuit;
(10) Tlingit Haida Central Council;
(11) Kodiak Area Native Association;

and
(12) Copper River Native Association.
Indian country has the meaning given

the term in 18 U.S.C. 1151.
Minor child means an individual who:
(1) Has not attained 18 years of age;

or
(2) Has not attained 19 years of age

and is a full-time student in a sec-
ondary school (or in the equivalent
level of vocational or technical train-
ing).

Minor Head-of-Household means an in-
dividual under age 18, or 19 and a full-
time student in a secondary school,
who is the custodial parent of a minor
child.

PRWORA means the Personal Re-
sponsibility and Work Opportunity
Reconciliation Act of 1996.

Qualified Aliens has the same mean-
ing given the term in 8 U.S.C. 1641 ex-
cept that it also includes members of
an Indian tribe, as defined in section
4(e) of the Indian Self-Determination
and Education Assistance Act, who are
lawfully admitted under 8 U.S.C. 1359.

Retrocession means the process by
which a Tribe voluntarily terminates
and cedes back (or returns) a Tribal
TANF program to the State which pre-
viously served the population covered
by the Tribal TANF plan. Retrocession
includes the voluntary relinquishment
of the authority to obligate previously
awarded grant funds before that au-
thority would otherwise expire.

Secretary means the Secretary of the
Department of Health and Human
Services.
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Scientifically acceptable sampling meth-
od means a probability sampling meth-
od in which every sampling unit has a
known, non-zero chance to be included
in the sample and the sample size re-
quirements are met.

SFAG or State Family Assistance Grant
means the amount of the block grant
funded under section 403(a) of the Act
for each eligible State.

SFAP or State Family Assistance Plan
is the plan for implementation of a
State TANF program under PRWORA.

State means, except as otherwise spe-
cifically provided, the 50 States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the United States Virgin Islands,
Guam, and American Samoa.

TANF means the Temporary Assist-
ance for Needy Families Program,
which is authorized under title IV–A of
the Social Security Act.

TANF funds mean funds authorized
under section 412(a) of the Act.

TFAG or Tribal Family Assistance
Grant means the amount of the block
grant funded under section 412(a) of the
Act for each eligible Tribe.

TFAP or Tribal Family Assistance Plan
means the plan for implementation of
the Tribal TANF program under sec-
tion 412(b) of the Act.

Title IV–A refers to the title of the
Social Security Act that now includes
TANF, but previously included AFDC
and EA. For the purpose of the TANF
program regulations, this term does
not include child care programs au-
thorized and funded under section 418
of the Act, or their predecessors, unless
we specify otherwise.

Title IV–F refers to the title of the
Social Security Act that was elimi-
nated with the creation of TANF and
previously included the Job Opportuni-
ties and Basic Skills Training Program
(JOBS).

Tribal TANF expenditures means ex-
penditures of TANF funds, within the
Tribal TANF program.

Tribal TANF program means a Tribal
program subject to the requirements of
section 412 of the Act that is funded by
TANF funds on behalf of eligible fami-
lies.

Victim of domestic violence means an
individual who is battered or subject to

extreme cruelty under the definition at
section 408(a)(7)(C)(iii) of the Act.

We (and any other first person plural
pronouns) refers to The Secretary of
Health and Human Services, or any of
the following individuals or organiza-
tions acting in an official capacity on
the Secretary’s behalf: the Assistant
Secretary for Children and Families,
the Regional Administrators for Chil-
dren and Families, the Department of
Health and Human Services, and the
Administration for Children and Fami-
lies.

Welfare-related services means all ac-
tivities, assistance, and services funded
under Tribal TANF provided to an eli-
gible family. See definition of ‘‘Assist-
ance’’ in § 286.10.

Welfare-to-Work means the program
for funding work activities at section
412(a)(2)(C) of the Act.

WtW means Welfare-to-Work.
WtW cash assistance, when provided to

participants in the Welfare-to-Work
program, has the meaning specified at
§ 286.130.

§ 286.10 What does the term ‘‘assist-
ance’’ mean?

(a) The term ‘‘assistance’’ includes
cash, payments, vouchers, and other
forms of benefits designed to meet a
family’s ongoing basic needs (i.e., for
food, clothing, shelter, utilities, house-
hold goods, personal care items, and
general incidental expenses).

(1) It includes such benefits even
when they are:

(i) Provided in the form of payments
by a TANF agency, or other agency on
its behalf, to individual recipients; and

(ii) Conditioned on participation in
work experience or community service
or any other work activity.

(2) Except where excluded under
paragraph (b) of this section, it also in-
cludes supportive services such as
transportation and child care provided
to families who are not employed.

(b) It excludes:
(1) Nonrecurring, short-term benefits

that:
(i) Are designed to deal with a spe-

cific crisis situation or episode of need;
(ii) Are not intended to meet recur-

rent or ongoing needs; and
(iii) Will not extend beyond four

months.
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(2) Work subsidies (i.e., payments to
employers or third parties to help
cover the costs of employee wages, ben-
efits, supervision, and training);

(3) Supportive services such as child
care and transportation provided to
families who are employed;

(4) Refundable earned income tax
credits;

(5) Contributions to, and distribu-
tions from, Individual Development
Accounts;

(6) Services such as counseling, case
management, peer support, child care
information and referral, information
on and referral to Medicaid, Child
Health Insurance Program (CHIP),
Food Stamp and Native Employment
Works (NEW) programs, transitional
services, job retention, job advance-
ment, and other employment-related
services that do not provide basic in-
come support; and

(7) Transportation benefits provided
under a Job Access or Reverse Com-
mute project, pursuant to section
404(k) of the Act, to an individual who
is not otherwise receiving assistance.

(c) The definition of the term assist-
ance specified in paragraphs (a) and (b)
of this section does not preclude a
Tribe from providing other types of
benefits and services consistent with
the purposes of the TANF program.

§ 286.15 Who is eligible to operate a
Tribal TANF program?

(a) An Indian tribe that meets the
definition of Indian tribe given in
§ 286.5 is eligible to apply to operate a
Tribal Family Assistance Program.

(b) In addition, an intertribal consor-
tium of eligible Indian tribes may de-
velop and submit a single TFAP.

Subpart B—Tribal TANF Funding

§ 286.20 How is the amount of a Tribal
Family Assistance Grant (TFAG) de-
termined?

(a) We will request and use data sub-
mitted by a State to determine the
amount of a TFAG. The State data
that we will request and use are the
total Federal payments attributable to
State expenditures, including adminis-
trative costs (which includes systems
costs) for fiscal year 1994 under the
former Aid to Families With Depend-

ent Children, Emergency Assistance
and Job Opportunities and Basic Skills
Training programs, for all Indian fami-
lies residing in the geographic service
area or areas identified in the Tribe’s
letter of intent or Tribal Family As-
sistance Plan.

(1) A Tribe must indicate its defini-
tion of ‘‘Indian family’’ in its Tribal
Family Assistance Plan. Each Tribe
may define ‘‘Indian family’’ according
to its own criteria.

(2) When we request the necessary
data from the State, the State will
have 30 days from the date of the re-
quest to submit the data.

(i) If we do not receive the data re-
quested from the State at the end of
the 30-day period, we will so notify the
Tribe.

(ii) In cases where data is not re-
ceived from the State, the Tribe will
have 45 days from the date of the noti-
fication in which to submit relevant in-
formation. Relevant information may
include, but is not limited to, Census
Bureau data, data from the Bureau of
Indian Affairs, data from other Federal
programs, and Tribal records. In such a
case, we will use the data submitted by
the Tribe to assist us in determining
the amount of the TFAG. Where there
are inconsistencies in the data, follow-
up discussions with the Tribe and the
State will ensue.

(b) We will share the data submitted
by the State under paragraph (a)(2)(i)
of this section with the Tribe. The
Tribe must submit to the Secretary a
notice as to the Tribe’s agreement or
disagreement with such data no later
than 45 days after the date of our no-
tice transmitting the data from the
State. During this 45-day period we will
help resolve any questions the Tribe
may have about the State-submitted
data.

(c) We will notify each Tribe that has
submitted a TFAP of the amount of
the TFAG. At this time, we will also
notify the State of the amount of the
reduction in its SFAG.

(d) We will prorate TFAGs that are
initially effective on a date other than
October 1 of any given Federal fiscal
year, based on the number of days re-
maining in the Federal fiscal year.
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§ 286.25 How will we resolve disagree-
ments over the State-submitted
data used to determine the amount
of a Tribal Family Assistance
Grant?

(a) If a Tribe disagrees with the data
submitted by a State, the Tribe may
submit additional relevant information
to the Secretary. Relevant information
may include, but is not limited to, Cen-
sus Bureau data, data from the Bureau
of Indian Affairs, data from other Fed-
eral programs, and Tribal records.

(1) The Tribe must submit any rel-
evant information within 45 days from
the date it notifies the Secretary of its
disagreement with State submitted
data under § 286.20(b).

(2) We will review the additional rel-
evant information submitted by the
Tribe, together with the State-sub-
mitted data, in order to make a deter-
mination as to the amount of the
TFAG. We will determine the amount
of the TFAG at the earliest possible
date after consideration of all relevant
data.

§ 286.30 What is the process for ret-
rocession of a Tribal Family Assist-
ance Grant?

(a) A Tribe that wishes to terminate
its TFAG prior to the end of its three-
year plan must—

(1) Notify the Secretary and the
State in writing of the reason(s) for
termination no later than 120 days
prior to the effective date of the termi-
nation, or

(2) Notify the Secretary in writing of
the reason(s) for termination no later
than 30 days prior to the effective date
of the termination, where such effec-
tive data is mutually agreed upon by
the Tribe and the affected State(s).

(b) The effective date of the termi-
nation must coincide with the last day
of a calendar month.

(c) For a Tribe that retrocedes, the
provisions of 45 CFR part 92 will apply
with regard to closeout of the grant.
All unobligated funds will be returned
by the Tribe to the Federal govern-
ment.

(d) The SFAG will be increased by
the amount of the TFAG available for
the subsequent quarterly installment.

(e) A Tribe’s application to imple-
ment a TANF program subsequent to

its retrocession will be treated as any
other application to operate a TANF
program, except that we may take into
account when considering approval—

(1) Whether the circumstances that
the Tribe identified for termination of
its TANF program remain applicable
and the extent to which—

(i) The Tribe has control over such
circumstances, and

(ii) Such circumstances are reason-
ably related to program funding ac-
countability, and

(2) Whether any outstanding funds
and penalty amounts are repaid.

(f) A Tribe which retrocedes a Tribal
TANF program is responsible for:

(1) Complying with the data collec-
tion and reporting requirements and
all other program requirements for the
period before the retrocession is effec-
tive;

(2) Any applicable penalties (see sub-
part D) for actions occurring prior to
retrocession; the provisions of 45 CFR
Part 92 and OMB Circulars A–87 and A–
133;

(3) compliance with other Federal
statutes and regulations applicable to
the TANF program; and

(4) any penalties resulting from au-
dits covering the period before the ef-
fective date of retrocession.

§ 286.35 What are proper uses of Tribal
Family Assistance Grant funds?

(a) Tribes may use TFAGs for ex-
penditures that:

(1) Are reasonably calculated to ac-
complish the purposes of TANF, includ-
ing, but not limited to, the provision to
low income households with assistance
in meeting home heating and cooling
costs; assistance in economic develop-
ment and job creation activities, the
provision of supportive services to as-
sist needy families to prepare for, ob-
tain, and retain employment; the pro-
vision of supportive services to prevent
of out-of-wedlock pregnancies, and as-
sistance in keeping families together,
or

(2) Were an authorized use of funds
under the State plans for Parts A or F
of title IV of the Social Security Act,
as such parts were in effect on Sep-
tember 30, 1995.
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§ 286.40 May a Tribe use the Tribal
Family Assistance Grant to fund
IDAs ?

(a) If the Tribe elects to operate an
IDA program, it may use Federal
TANF funds or WtW funds to fund IDAs
for individuals who are eligible for
TANF assistance and may exercise
flexibility within the limits of Federal
regulations and the statute.

(b) The following restrictions apply
to IDA funds:

(1) A recipient may deposit only
earned income into an IDA.

(2) A recipient’s contributions to an
IDA may be matched by, or through, a
qualified entity.

(3) A recipient may withdraw funds
only for the following reasons:

(i) To cover post-secondary education
expenses, if the amount is paid directly
to an eligible educational institution;

(ii) For the recipient to purchase a
first home, if the amount is paid di-
rectly to the person to whom the
amounts are due and it is a qualified
acquisition cost for a qualified prin-
cipal residence by a qualified first-time
buyer; or

(iii) For business capitalization, if
the amounts are paid directly to a
business capitalization account in a
federally insured financial institution
and used for a qualified business cap-
italization expense.

(c) To prevent recipients from with-
drawing funds held in an IDA improp-
erly, Tribes may do the following:

(1) Count withdrawals as earned in-
come in the month of withdrawal, un-
less already counted as income,

(2) Count withdrawals as resources in
determining eligibility, or

(3) Take such other steps as the Tribe
has established in its Tribal plan or
written Tribal policies to deter inap-
propriate use.

§ 286.45 What uses of Tribal Family As-
sistance Grant funds are improper?

(a) A Tribe may not use Tribal Fam-
ily Assistance Grant funds to provide
assistance to:

(1) Families or individuals that do
not otherwise meet the eligibility cri-
teria contained in the Tribal Family
Assistance Plan (TFAP); or

(2) For more than the number of
months as specified in a Tribe’s TFAP

(unless covered by a hardship exemp-
tion); or

(3) Individuals who are not citizens of
the United States or qualified aliens or
who do not otherwise meet the defini-
tion of ‘‘eligible families’’ at § 286.5.

(b) Tribal Family Assistance Grant
funds may not be used to contribute to
or to subsidize non-TANF programs.

(c) A Tribe may not use Tribal Fam-
ily Assistance Grant funds for services
or activities prohibited by OMB Cir-
cular A–87.

(d) All provisions in OMB Circular A–
133 and in 45 CFR part 92 are applicable
to the Tribal TANF program.

(e) Tribal TANF funds may not be
used for the construction or purchase
of facilities or buildings.

(f) Tribes must use program income
generated by the Tribal Family Assist-
ance grant for the purposes of the
TANF program and for allowable
TANF services, activities and assist-
ance.

§ 286.50 Is there a limit on the percent-
age of a Tribal Family Assistance
Grant that can be used for adminis-
trative costs?

(a) ACF will negotiate a limitation
on administrative costs with each Trib-
al TANF applicant individually for the
first year of a program’s operation
based on the applicant’s proposed ad-
ministrative cost allocation. No Tribal
TANF grantee may expend more than
35 percent of its Tribal Family Assist-
ance Grant for administrative costs
during the first year.

(b) ACF will negotiate a limitation
on administrative costs with each Trib-
al TANF applicant individually for the
second year of a program’s operation
based on the applicant’s proposed ad-
ministrative cost allocation. No Tribal
TANF grantee may expend more than
30 percent of its TFAG for administra-
tive costs during the second year.

(c) ACF will negotiate a limitation
on administrative costs with each Trib-
al TANF applicant individually for the
third and all subsequent years of a pro-
gram’s operation based on the appli-
cant’s proposed administrative cost al-
location. As negotiated, a Tribal TANF
grantee may not expend more than 25
percent of its TFAG for administrative
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costs during any subsequent grant pe-
riod.

(1) For the purposes of determining
administrative costs, Tribes with ap-
proved plans who have been operating
Tribal TANF programs prior to the ef-
fective date of this regulation will be
able to negotiate a reasonable adjust-
ment in their approved administrative
cost rate, not to exceed the limitations
in the Final Rule delineated above.

(2) [Reserved]
(d) ACF will negotiate limitations on

administrative costs based on, but not
limited to, a Tribe’s TANF funding
level, economic conditions, and the re-
sources available to the Tribe, the rela-
tionship of the Tribe’s administrative
cost allocation proposal to the overall
purposes of TANF, and a demonstra-
tion of the Tribe’s administrative capa-
bility.

§ 286.55 What types of costs are subject
to the administrative cost limit on
Tribal Family Assistance Grant
funds?

(a) Activities that fall within the def-
inition of ‘‘administrative costs’’ at
§ 286.5 are subject to the limit deter-
mined under § 286.50.

(b) Information technology and com-
puterization for tracking, data entry
and monitoring, including personnel
and other costs associated with the au-
tomation activities needed for Tribal
TANF monitoring, data entry and
tracking purposes, are excluded from
the administrative cost cap, even if
they fall within the definition of ‘‘ad-
ministrative costs.’’

(c) Designing, administering, moni-
toring, and controlling a sample are
not inherent parts of information tech-
nology and computerization and, thus,
costs associated with these tasks must
be considered administrative costs.

(d) Indirect Costs negotiated by BIA,
the Department’s Division of Cost Allo-
cation, or another federal agency must
be considered to be part of the total ad-
ministrative costs.

§ 286.60 Must Tribes obligate all Tribal
Family Assistance Grant funds by
the end of the fiscal year in which
they are awarded?

(a) No. A Tribe may reserve amounts
awarded to it, without fiscal year limi-

tation, to provide assistance under the
Tribal TANF program.

(b) A Tribe may expend funds beyond
the fiscal year in which awarded only
on benefits that meet the definition of
assistance at § 286.10 or on the adminis-
trative costs directly associated with
providing that assistance.

Subpart C—Tribal TANF Plan
Content and Processing

§ 286.65 How can a Tribe apply to ad-
minister a Tribal Temporary Assist-
ance For Needy Families (TANF)
Program?

(a) Any eligible Indian tribe, Alaska
Native organization, or intertribal con-
sortium that wishes to administer a
Tribal TANF program must submit a
three-year TFAP to the Secretary of
the Department of Health and Human
Services. The original must be sub-
mitted to the appropriate ACF Re-
gional Office with a copy to the ACF
Central Office.

(b) A Tribe currently operating a
Tribal TANF program must submit to
the appropriate ACF Regional Office,
with a copy to the ACF Central Office,
no later than 120 days prior to the end
of the three-year grant period, either—

(1) A letter of intent, with a copy to
the affected State or States, which
specifies they do not intend to con-
tinue operating the program beyond
the end of the three-year grant period;
or

(2) A letter of intent, with a copy to
the affected State or States, which
specifies they intend to continue pro-
gram operations with no changes to
the geographic service area or service
population; or

(3) A new three-year plan which indi-
cates a change in either the geographic
service area or service population.

(c) For Tribes choosing option (b)(2)
above, a new three-year plan must be
submitted to the appropriate ACF Re-
gional Office, with a copy to the ACF
Central Office, no later than 60 days be-
fore the end of the current three-year
grant period.

§ 286.70 Who submits a Tribal Family
Assistance Plan?

(a) A TFAP must be submitted by the
chief executive officer of the Indian
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tribe and be accompanied by a Tribal
resolution supporting the TFAP.

(b) A TFAP from a consortium must
be forwarded under the signature of the
chief executive officer of the consor-
tium and be accompanied by Tribal res-
olutions from all participating Tribes
that demonstrate each individual
Tribe’s support of the consortium, the
delegation of decision-making author-
ity to the consortium’s governing
board, and the Tribe’s recognition that
matters involving operation of the
Tribal TANF consortium are the ex-
press responsibility of the consortium’s
governing board.

(c) When one of the participating
Tribes in a consortium wishes to with-
draw from the consortium, the Tribe
needs to both notify the consortium
and the Secretary of this fact.

(1) This notification must be made at
least 120 days prior to the effective
date of the withdrawal.

(2) The time frame in paragraph (c)(i)
of this section is applicable only if the
Tribe’s withdrawal will cause a change
to the service area or population of the
consortium.

(d) When one of the participating
Tribes in a consortium wishes to with-
draw from the consortium in order to
operate its own Tribal TANF program,
the Tribe needs to submit a Tribal
TANF plan that follows the require-
ments at § 286.75 and § 286.165.

§ 286.75 What must be included in the
Tribal Family Assistance Plan?

(a) The TFAP must outline the
Tribe’s approach to providing welfare-
related services for the three-year pe-
riod covered by the plan, including:

(1) Information on the general eligi-
bility criteria the Tribe has estab-
lished, which includes a definition of
‘‘needy family,’’ including income and
resource limits and the Tribe’s defini-
tion of ‘‘Tribal member family’’ or ‘‘In-
dian family.’’

(2) A description of the assistance,
services, and activities to be offered,
and the means by which they will be
offered. The description of the services,
assistance, and activities to be pro-
vided includes whether the Tribe will
provide cash assistance, and what
other assistance, services, and activi-
ties will be provided.

(3) If the Tribe will not provide the
same services, assistance, and activi-
ties in all parts of the service area, the
TFAP must indicate any variations.

(4) If the Tribe opts to provide dif-
ferent services to specific populations,
including teen parents and individuals
who are transitioning off TANF assist-
ance, the TFAP must indicate whether
any of these services will be provided
and, if so, what services will be pro-
vided.

(5) The Tribe’s goals for its TANF
program and the means of measuring
progress towards those goals;

(6) Assurance that a 45-day public
comment period on the Tribal TANF
plan concluded prior to the submission
of the TFAP.

(7) Assurance that the Tribe has de-
veloped a dispute resolution process to
be used when individuals or families
want to challenge the Tribe’s decision
to deny, reduce, suspend, sanction or
terminate assistance.

(8) Tribes may require cooperation
with child support enforcement agen-
cies as a condition of eligibility for
TANF assistance. Good cause and other
exceptions to cooperation shall be de-
fined by the Tribal TANF program.

(b) The TFAP must identify which
Tribal agency is designated by the
Tribe as the lead agency for the overall
administration of the Tribal TANF
program along with a description of
the administrative structure for super-
vision of the TANF program.

(c) The TFAP must indicate whether
the services, assistance and activities
will be provided by the Tribe itself or
through grants, contracts or compacts
with inter-Tribal consortia, States, or
other entities.

(d) The TFAP must identify the pop-
ulation to be served by the Tribal
TANF program.

(1) The TFAP must identify whether
it will serve Tribal member families
only, or whether it will serve all Indian
families residing in the Tribal TANF
service area.

(2) If the Tribe wishes to serve any
non-Indian families (and thus include
non-Indians in its service population),
an agreement with the State TANF
agency must be included in the TFAP.
This agreement must provide that,
where non-Indians are to be served by

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00186 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



187

Office of Family Assistance, ACF, HHS § 286.80

Tribal TANF, these families are sub-
ject to Tribal TANF program rules.

(e) The TFAP must include a descrip-
tion of the geographic area to be served
by the Tribal TANF program, including
a specific description of any ‘‘near res-
ervation’’ areas, as defined at 45 CFR
20.1(r), or any areas beyond ‘‘near res-
ervation’’ to be included in the Tribal
TANF service area.

(1) In areas beyond those defined as
‘‘near reservation’’, the TFAP must
demonstrate the Tribe’s administrative
capacity to serve such areas and the
State(s)’, and if applicable, other
Tribe(s)’ concurrence with the proposed
defined boundaries.

(2) A Tribe cannot extend its service
area boundaries beyond the boundaries
of the State(s) in which the reservation
and BIA near-reservation designations
are located.

(3) For Tribes in Oklahoma, if the
Tribe defines its service area as other
than its ‘‘tribal jurisdiction statistical
area’’ (TJSA), the Tribe must include
an agreement with the other Tribe(s)
reflecting agreement to the service
area. TJSAs are areas delineated by
the Census Bureau for each federally-
recognized Tribe in Oklahoma without
a reservation.

(f) The TFAP must provide that a
family receiving assistance under the
plan may not receive duplicative as-
sistance from other State or Tribal
TANF programs and must include a de-
scription of the means by which the
Tribe will ensure duplication does not
occur.

(g) The TFAP must identify the em-
ployment opportunities in and near the
service area and the manner in which
the Tribe will cooperate and partici-
pate in enhancing such opportunities
for recipients of assistance under the
plan, consistent with any applicable
State standards. This should include:

(1) A description of the employment
opportunities available, in both the
public and private sector, within and
near the Tribal service area; and

(2) A description of how the Tribe
will work with public and private sec-
tor employers to enhance the opportu-
nities available for Tribal TANF recipi-
ents.

(h) The TFAP must provide an assur-
ance that the Tribe applies the fiscal

accountability provisions of section
5(f)(1) of the Indian Self-Determination
and Education Assistance Act (25
U.S.C. 450c(f)(1)), relating to the sub-
mission of a single-agency audit report
required by chapter 75 of title 31,
United States Code.

§ 286.80 What information on min-
imum work participation require-
ments must a Tribe include in its
Tribal Family Assistance Plan?

(a) To assess a Tribe’s level of success
in meeting its TANF work objectives, a
Tribe that submits a TFAP must nego-
tiate with the Secretary minimum
work participation requirements that
will apply to families that receive
Tribal TANF assistance that includes
an adult or minor head of household re-
ceiving such assistance.

(b) A Tribe that submits a TFAP
must include in the plan the Tribe’s
proposal for minimum work participa-
tion requirements, which includes the
following:

(1) For each fiscal year covered by
the plan, the Tribe’s proposed partici-
pation rate(s) for all families, for all
families and two-parent families, or for
one-parent families and two-parent
families;

(2) For each fiscal year covered by
the plan, the Tribe’s proposed min-
imum number of hours per week that
adults and minor heads of household
will be required to participate in work
activities;

(i) If the Tribe elects to include rea-
sonable transportation time to and
from the site of work activities in de-
termining the hours of work participa-
tion, it must so indicate in its TFAP
along with a definition of ‘‘reasonable’’
for purposes of this subsection, along
with:

(A) An explanation of how the eco-
nomic conditions and/or resources
available to the Tribe justify inclusion
of transportation time in determining
work participation hours; and

(B) An explanation of how counting
reasonable transportation time is con-
sistent with the purposes of TANF;

(3) The work activities that count to-
wards these work requirements;

(4) Any exemptions, limitations and
special rules being established in rela-
tion to work requirements; and
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(5) The Tribe must provide rationale
for the above, explaining how the pro-
posed work requirements relate to and
are justified based on the Tribe’s needs
and conditions.

(i) The rationale must address how
the proposed work requirements are
consistent with the purposes of TANF
and with the economic conditions and
resources of the Tribe.

(ii) Examples of the information that
could be included to illustrate the
Tribe’s proposal include, but are not
limited to: poverty, unemployment,
jobless and job surplus rates; education
levels of adults in the service area;
availability of and/or accessibility to
resources (educational facilities, trans-
portation) to help families become em-
ployable and find employment; and em-
ployment opportunities on and near
the service area.

§ 286.85 How will we calculate the
work participation rates?

(a) Work participation rate(s) will be
the percentage of families with an
adult or minor head-of-household re-
ceiving TANF assistance from the
Tribe who are participating in a work
activity approved in the TFAP for at
least the minimum number of hours
approved in the TFAP.

(b) The participation rate for a fiscal
year is the average of the Tribe’s par-
ticipation rate for each month in the
fiscal year.

(c) A Tribe’s participation rate for a
month is expressed as the following
ratio:

(1) The number of families receiving
TANF assistance that include an adult
or a minor head-of-household who is
participating in activities for the
month (numerator), divided by

(2) The number of families that in-
clude an adult or a minor head-of-
household receiving TANF assistance
during the month excluding:

(i) Families that were penalized for
non-compliance with the work require-
ments in that month as long as they
have not been sanctioned for more than
three months (whether or not consecu-
tively) out of the last 12 months; and

(ii) Families with children under age
one, if the Tribe chooses to exempt
these families from participation re-
quirements.

(d) If a family receives assistance for
only part of a month or begins partici-
pating in activities during the month,
the Tribe may count it as a month of
participation if an adult or minor head-
of-household in the family is partici-
pating for the minimum average num-
ber of hours in each full week that the
family receives assistance or partici-
pates in that month.

(e) Two-parent families in which one
of the parents is disabled are consid-
ered one-parent families for the pur-
pose of calculating a Tribe’s participa-
tion rate.

§ 286.90 How many hours per week
must an adult or minor head-of-
household participate in work-re-
lated activities to count in the nu-
merator of the work participation
rate?

During the month, an adult or minor
head-of-household must participate in
work activities for at least the min-
imum average number of hours per
week specified in the Tribe’s approved
Tribal Family Assistance Plan.

§ 286.95 What, if any, are the special
rules concerning counting work for
two-parent families?

Parents in a two-parent family may
share the number of hours required to
be considered as engaged in work.

§ 286.100 What activities count to-
wards the work participation rate?

(a) Activities that count toward a
Tribe’s participation rate may include,
but are not limited to, the following:

(1) Unsubsidized employment;
(2) Subsidized private sector employ-

ment;
(3) Subsidized public sector employ-

ment;
(4) Work experience;
(5) On-the-job training (OJT);
(6) Job search and job readiness as-

sistance; (see § 286.105)
(7) Community service programs;
(8) Vocational educational training;

(see § 286.105)
(9) Job skills training directly re-

lated to employment;
(10) Education directly related to em-

ployment, in the case of a recipient
who has not received a high school di-
ploma or a certificate of high school
equivalency;
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(11) Satisfactory attendance at sec-
ondary school or in a course of study
leading to a certificate of general
equivalence, if a recipient has not com-
pleted secondary school or received
such a certificate;

(12) Providing child care services to
an individual who is participating in a
community service program; and

(13) Other activities that will help
families achieve self-sufficiency.

(b) [Reserved]

§ 286.105 What limitations concerning
vocational education, job search
and job readiness assistance exist
with respect to the work participa-
tion rate?

(a) Tribes are not required to limit
vocational education for any one indi-
vidual to a period of 12 months.

(b) There are two limitations con-
cerning job search and job readiness:

(1) Job search and job readiness as-
sistance only count for 6 weeks in any
fiscal year.

(2) If the Tribe’s unemployment rate
in the Tribal TANF service area is at
least 50 percent greater than the
United States’ total unemployment
rate for that fiscal year, then an indi-
vidual’s participation in job search or
job readiness assistance counts for up
to 12 weeks in that fiscal year.

(c) If job search or job readiness is an
ancillary part of another activity, then
there is no limitation on counting the
time spent in job search/job readiness.

§ 286.110 What safeguards are there to
ensure that participants in Tribal
TANF work activities do not dis-
place other workers?

(a) An adult or minor head-of-house-
hold taking part in a work activity
outlined in § 286.100 cannot fill a vacant
employment position if:

(1) Any other individual is on layoff
from the same or any substantially
equivalent job; or

(2) The employer has terminated the
employment of any regular employee
or otherwise caused an involuntary re-
duction in its work force in order to fill
the vacancy with the TANF partici-
pant.

(b) A Tribe must establish and main-
tain a grievance procedure to resolve
complaints of alleged violations of this
displacement rule.

(c) This regulation does not preempt
or supersede Tribal laws providing
greater protection for employees from
displacement.

§ 286.115 What information on time
limits for the receipt of assistance
must a Tribe include in its Tribal
Family Assistance Plan?

(a) The TFAP must include the
Tribe’s proposal for:

(1) Time limits for the receipt of
Tribal TANF assistance;

(2) Any exceptions to these time lim-
its; and

(3) The percentage of the caseload to
be exempted from the time limit due to
hardship or if the family includes an
individual who has been battered or
subjected to extreme cruelty.

(b) The Tribe must also include the
rationale for its proposal in the plan.
The rationale must address how the
proposed time limits are consistent
with the purposes of TANF and with
the economic conditions and resources
of the Tribe.

(1) Examples of the information that
could be included to illustrate the
Tribe’s proposal include, but are not
limited to: Poverty, unemployment,
jobless and job surplus rates; education
levels of adults in the service area;
availability of and/or accessibility to
resources (educational facilities, trans-
portation) to help families become em-
ployable and find employment; and em-
ployment opportunities on and near
the service area.

(c) We may require that the Tribe
submit additional information about
the rationale before we approve the
proposed time limits.

(d) Tribes must not count towards
the time limit:

(1) Any month of receipt of assist-
ance to a family that does not include
an adult head-of-household;

(2) A family that does not include a
pregnant minor head-of-household,
minor parent head-of-household, or
spouse of such a head-of-household; and

(3) Any month of receipt of assist-
ance by an adult during which the
adult lived in Indian country or in an
Alaskan Native Village in which at
least 50 percent of the adults were not
employed.

(e) A Tribe must not use any of its
TFAG to provide assistance (as defined
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in § 286.10) to a family that includes an
adult or minor head-of-household who
has received assistance beyond the
number of months (whether or not con-
secutive) that is negotiated with the
Tribe.

§ 286.120 Can Tribes make exceptions
to the established time limit for
families?

(a) Tribes have the option to exempt
families from the established time lim-
its for:

(1) Hardship, as defined by the Tribe,
or

(2) The family includes someone who
has been battered or has been subject
to extreme cruelty.

(b) If a Tribe elects the hardship op-
tion, the Tribe must specify in its
TFAP the maximum percent of its av-
erage monthly caseload of families on
assistance that will be exempt from the
established time limit under paragraph
(a) of this section.

(c) If the Tribe proposes to exempt
more than 20 percent of the caseload
under paragraph (a) of this section, the
Tribe must include a rationale in the
plan.

§ 286.125 Does the receipt of TANF
benefits under a State or other
Tribal TANF program count to-
wards a Tribe’s TANF time limit?

Yes, the Tribe must count prior
months of TANF assistance funded
with TANF block grant funds, except
for any month that was exempt or dis-
regarded by statute, regulation, or
under any experimental, pilot, or dem-
onstration project approved under sec-
tion 1115 of the Act.

§ 286.130 Does the receipt of Welfare-
to-Work (WtW) cash assistance
count towards a Tribe’s TANF time
limit?

(a) For purposes of an individual’s
time limit for receipt of TANF assist-
ance as well as the penalty provision at
§ 286.195(a)(1), WtW cash assistance
counts towards a Tribe’s TANF time
limit only if:

(1) Such assistance satisfies the defi-
nition at § 286.10; and

(2) Is directed at ongoing basic needs.
(b) Only cash assistance provided in

the form of cash payments, checks, re-
imbursements, electronic funds trans-

fers, or any other form that can legally
be converted to currency is subject to
paragraph (a) of this section.

§ 286.135 What information on pen-
alties against individuals must be
included in a Tribal Family Assist-
ance Plan?

(a) The TFAP must include the
Tribe’s proposal for penalties against
individuals who refuse to engage in
work activities. The Tribe’s proposal
must address the following:

(1) Will the Tribe impose a pro rata
reduction, or more at Tribal option, or
will it terminate assistance to a fam-
ily?

(2) After consideration of the provi-
sion specified at § 286.150, what will be
the proposed Tribal policies related to
a single custodial parent, with a child
under the age of 6, who refuses to en-
gage in work activities because of a
demonstrated inability to obtain need-
ed child care?

(3) What good cause exceptions, if
any, does the Tribe propose that will
allow individuals to avoid penalties for
failure to engage in work?

(4) What other rules governing pen-
alties does the Tribe propose?

(5) What, if any, will be the Tribe’s
policies related to victims of domestic
violence consistent with § 286.140?

(b) The Tribe’s rationale for its pro-
posal must also be included in the
TFAP.

(1) The rationale must address how
the proposed penalties against individ-
uals are consistent with the purposes
of TANF, consistent with the economic
conditions and resources of the Tribe,
and how they relate to the require-
ments of section 407(e) of the Act.

(2) Examples of the information that
could be included to illustrate the
Tribe’s proposal include, but are not
limited to; poverty, unemployment,
jobless and job surplus rates; education
levels of adults in the service area;
availability of and/or accessibility to
resources (educational facilities, trans-
portation) to help families become em-
ployable and find employment; and em-
ployment opportunities on and near
the service area.
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(c) We may require a Tribe to submit
additional information about the ra-
tionale before we approve the proposed
penalties against individuals.

§ 286.140 What special provisions
apply to victims of domestic vio-
lence?

(a) Tribes electing the Family Vio-
lence Option (FVO) must certify that
they have established and are enforcing
standards and procedures to:

(1) Screen and identify individuals re-
ceiving TANF assistance with a history
of domestic violence, while maintain-
ing the confidentiality of such individ-
uals;

(2) Refer such individuals to coun-
seling and supportive services; and

(3) Provide waivers, pursuant to a de-
termination of good cause, of TANF
program requirements to such individ-
uals for so long as necessary in cases
where compliance would make it more
difficult for such individuals to escape
domestic violence or unfairly penalize
those who are or have been victimized
by such violence or who are at risk of
further domestic violence.

(b) Tribes have broad flexibility to
grant waivers of TANF program re-
quirements, but such waivers must:

(1) Identify the specific program re-
quirement being waived;

(2) Be granted based on need as deter-
mined by an individualized assessment
by a person trained in domestic vio-
lence and redeterminations no less
than every six months;

(3) Be accompanied by an appropriate
services plan that:

(i) Is developed in coordination with
a person trained in domestic violence;

(ii) Reflects the individualized assess-
ment and any revisions indicated by
any redetermination; and

(iii) To the extent consistent with
paragraph (a)(3) of this section, is de-
signed to lead to work.

(c) If a Tribe wants us to take waiv-
ers that it grants under this section
into account in deciding if it has rea-
sonable cause for failing to meet its
work participation rates or comply
with the established time limit on
TANF assistance, has achieved compli-
ance or made significant progress to-
wards achieving compliance with such
requirements during a corrective com-

pliance period, the waivers must com-
ply with paragraph (b) of this section.

(d) We will determine that a Tribe
has reasonable cause for failing to
meet its work participation rates or to
comply with established time limits on
assistance if—

(1) Such failures were attributable to
good cause domestic violence waivers
granted to victims of domestic vio-
lence;

(2) In the case of work participation
rates, the Tribe provides evidence that
it achieved the applicable rates except
with respect to any individuals who re-
ceived a domestic violence waiver of
work participation requirements. In
other words, the Tribe must dem-
onstrate that it met the applicable
rates when such waiver cases are re-
moved from the calculation of work
participation rate;

(3) In the case of established time
limits on assistance, the Tribe provides
evidence that it granted good cause do-
mestic violence waivers to extend time
limits based on the need for continued
assistance due to current or past do-
mestic violence or the risk of further
domestic violence, and individuals and
their families receiving assistance be-
yond the established time limit under
such waivers do not exceed 20 percent
of the total number of families receiv-
ing assistance.

(e) We may take good cause domestic
violence waivers of work participation
or waivers which extend the estab-
lished time limits for assistance into
consideration in deciding whether a
Tribe has achieved compliance or made
significant progress toward achieving
compliance during a corrective compli-
ance period.

(f) Tribes electing the FVO must sub-
mit the information specified at
§ 286.275(b)(7).

§ 286.145 What is the penalty if an in-
dividual refuses to engage in work
activities?

If an individual refuses to engage in
work activities in accordance with the
minimum work participation require-
ments specified in the approved TFAP,
the Tribe must apply to the individual
the penalties against individuals that
were established in the approved
TFAP.
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§ 286.150 Can a family, with a child
under age 6, be penalized because a
parent refuses to work because
(s)he cannot find child care?

(a) If the individual is a single custo-
dial parent caring for a child under age
six, the Tribe may not reduce or termi-
nate assistance based on the parent’s
refusal to engage in required work if he
or she demonstrates an inability to ob-
tain needed child care for one or more
of the following reasons:

(1) Appropriate child care within a
reasonable distance from the home or
work site is unavailable;

(2) Informal child care by a relative
or under other arrangements is un-
available or unsuitable; or

(3) Appropriate and affordable formal
child care arrangements are unavail-
able.

(b) Refusal to work when an accept-
able form of child care is available is
not protected from sanctioning.

(c) The Tribe will determine when
the individual has demonstrated that
he or she cannot find child care, in ac-
cordance with criteria established by
the Tribe. These criteria must:

(1) Address the procedures that the
Tribe uses to determine if the parent
has a demonstrated inability to obtain
needed child care;

(2) Include definitions of the terms
‘‘appropriate child care,’’ ‘‘reasonable
distance,’’ ‘‘unsuitability of informal
care,’’ and ‘‘affordable child care ar-
rangements’’; and

(3) Be submitted to us.
(d) The Tribal TANF agency must in-

form parents about:
(1) The penalty exception to the Trib-

al TANF work requirement, including
the criteria and applicable definitions
for determining whether an individual

has demonstrated an inability to ob-
tain needed child care;

(2) The Tribe’s procedures (including
definitions) for determining a family’s
inability to obtain needed child care,
and any other requirements or proce-
dures, such as fair hearings, associated
with this provision; and

(3) The fact that the exception does
not extend the time limit for receiving
Federal assistance.

§ 286.155 May a Tribe condition eligi-
bility for Tribal TANF assistance on
assignment of child support to the
Tribe?

(a) Tribes have the option to condi-
tion eligibility for Tribal TANF assist-
ance on assignment of child support to
the Tribe consistent with paragraph (b)
of this section.

(b) For Tribes choosing to condition
eligibility for Tribal TANF assistance
on assignment of child support to the
Tribe, the TFAP must address the fol-
lowing—

(1) Procedures for ensuring that child
support collections, if any, in excess of
the amount of Tribal TANF assistance
received by the family must be paid to
the family; and,

(2) How any amounts generated under
an assignment and retained by the
Tribe will be used to further the
Tribe’s TANF program, consistent with
§ 286.45(f).

§ 286.160 What are the applicable time
frames and procedures for submit-
ting a Tribal Family Assistance
Plan?

(a) A Tribe must submit a Tribal
TANF letter of intent and/or a TFAP
to the Secretary according to the fol-
lowing time frames:

Implementation date: Letter of intent due to ACF
and the State: Formal plan due to ACF: ACF notification to the State

due:

January 1, February 1 or
March 1.

July 1 of previous year .......... September 1 of previous year October 1 of previous year.

April 1, May 1 or June 1 .......... October 1 of previous year .... December 1 of previous year January 1 of same year.
July 1, August 1 or September

1.
January 1 of same year ......... March 1 of same year ............ April 1 of same year.

October 1, November 1 or De-
cember 1.

April 1 of same year .............. June 1 of same year .............. July 1 of same year.

(b) A Tribe that has requested and re-
ceived data from the State and has re-
solved any issues concerning the data

more than six months before its pro-
posed implementation date is not re-
quired to submit a letter of intent.

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00192 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



193

Office of Family Assistance, ACF, HHS § 286.170

(c) The effective date of the TFAP
must be the first day of any month.

(d) The original TFAP must be sent
to the appropriate ACF Regional Ad-
ministrator, with a copy sent to the
Division of Tribal Services, Office of
Community Services, Administration
for Children and Families.

(e) A Tribe that submits a TFAP or
an amendment to an existing plan that
cannot be approved by the Secretary
will be given the opportunity to make
revisions in order to make the TFAP,
or an amendment, approvable.

(f) Tribes operating a consolidated
Public Law 102–477 program must sub-
mit a TFAP plan to the Secretary for
review and approval prior to the con-
solidation of the TANF program into
the Public Law 102–477 plan.

§ 286.165 How is a Tribal Family As-
sistance Plan amended?

(a) An amendment to a TFAP is nec-
essary if the Tribe makes any substan-
tial changes to the plan, including
those which impact an individual’s eli-
gibility for Tribal TANF services or
participation requirements, or any
other program design changes which
alter the nature of the program.

(b) A Tribe must submit a plan
amendment(s) to the Secretary no
later than 30 days prior to the proposed
implementation date. Proposed imple-
mentation dates shall be the first day
of any month.

(c) We will promptly review and ei-
ther approve or disapprove the plan
amendment(s).

(d) Approved plan amendments are
effective no sooner than 30 days after
date of submission.

(e) A Tribe whose plan amendment is
disapproved may petition for an admin-
istrative review of such disapproval
under § 286.170 and may appeal our final
written decision to the Departmental
Appeals Board no later than 30 days
from the date of the disapproval. This
appeal to the Board should follow the
provisions of the rules under this sub-
part and those at 45 CFR part 16, where
applicable.

§ 286.170 How may a Tribe petition for
administrative review of dis-
approval of a TFAP or amendment?

(a) If, after a Tribe has been provided
the opportunity to make revisions to
its TFAP or amendment, the Secretary
determines that the TFAP or amend-
ment cannot be approved, a written
Notice of Disapproval will be sent to
the Tribe. The Notice of Disapproval
will indicate the specific grounds for
disapproval.

(b) A Tribe may request reconsider-
ation of a disapproval determination
by filing a written Request for Recon-
sideration to the Secretary within 60
days of receipt of the Notice of Dis-
approval. If reconsideration is not re-
quested, the disapproval is final and
the procedures under paragraph (f) of
this section must be followed.

(1) The Request for Reconsideration
must include—

(i) All documentation that the Tribe
believes is relevant and supportive of
its TFAP or amendment; and

(ii) A written response to each
ground for disapproval identified in the
Notice of Disapproval indicating why
the Tribe believes that its TFAP or
amendment conforms to the statutory
and regulatory requirements for ap-
proval.

(c) Within 30 days after receipt of a
Request for Reconsideration, the Sec-
retary or designee will notify the Tribe
of the date and time a hearing for the
purpose of reconsideration of the No-
tice of Disapproval will be held. Such a
hearing may be conducted by telephone
conference call.

(d) A hearing conducted under
§ 286.170(c) must be held not less than 30
days nor more than 60 days after the
date of the notice of such hearing is
furnished to the Tribe, unless the Tribe
agrees in writing to an extension.

(e) The Secretary or designee will
make a written determination affirm-
ing, modifying, or reversing dis-
approval of the TFAP or amendment
within 60 days after the conclusion of
the hearing.

(f) If a TFAP or amendment is dis-
approved, the Tribe may appeal this
final written decision to the Depart-
mental Appeals Board (the Board)
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within 30 days after such party receives
notice of determination. The party’s
appeal to the Board should follow the
provisions of the rules under this sec-
tion and those at 45 CFR part 16, where
applicable.

§ 286.175 What special provisions
apply in Alaska?

A Tribe in the State of Alaska that
receives a TFAG must use the grant to
operate a program in accordance with
program requirements comparable to
the requirements applicable to the
State of Alaska’s Temporary Assist-
ance for Needy Families program.
Comparability of programs must be es-
tablished on the basis of program cri-
teria developed by the Secretary in
consultation with the State of Alaska
and the Tribes in Alaska. The State of
Alaska has authority to waive the pro-
gram comparability requirement based
on a request by an Indian tribe in the
State.

§ 286.180 What is the process for devel-
oping the comparability criteria
that are required in Alaska?

We will work with the Tribes in Alas-
ka and the State of Alaska to develop
an appropriate process for the develop-
ment and amendment of the com-
parability criteria.

§ 286.185 What happens when a dis-
pute arises between the State of
Alaska and the Tribal TANF eligible
entities in the State related to the
comparability criteria?

(a) If a dispute arises between the
State of Alaska and the Tribes in the
State on any part of the comparability
criteria, we will be responsible for
making a final determination and noti-
fying the State of Alaska and the
Tribes in the State of the decision.

(b) Any of the parties involved may
appeal our decision, in whole or in
part, to the HHS Departmental Appeals
Board (the Board) within 60 days after
such party receives notice of deter-
mination. The party’s appeal to the
Board should follow the provisions of
the rules under this section and those
at 45 CFR part 16, where applicable.

§ 286.190 If the Secretary, the State of
Alaska, or any of the Tribal TANF
eligible entities in the State of Alas-
ka want to amend the com-
parability criteria, what is the proc-
ess for doing so?

(a) At such time that any of the
above parties wish to amend the com-
parability document, the requesting
party should submit a request to us,
with a copy to the other parties, ex-
plaining the requested change(s) and
supplying background information in
support of the change(s).

(b) After review of the request, we
will make a determination on whether
or not to accept the proposed
change(s).

(c) If any party wishes to appeal the
decision regarding the adoption of the
proposed amendment, they may appeal
using the appeals process pursuant to
§ 286.165.

Subpart D—Accountability and
Penalties

§ 286.195 What penalties will apply to
Tribes?

(a) Tribes will be subject to fiscal
penalties and requirements as follows:

(1) If we determine that a Tribe mis-
used its Tribal Family Assistance
Grant funds, including providing as-
sistance beyond the Tribe’s negotiated
time limit under § 286.115, we will re-
duce the TFAG for the following fiscal
year by the amount so used;

(2) If we determine that a Tribe in-
tentionally misused its TFAG for an
unallowable purpose, the TFAG for the
following fiscal year will be reduced by
an additional five percent;

(3) If we determine that a Tribe failed
to meet the minimum work participa-
tion rate(s) established for the Tribe,
the TFAG for the following fiscal year
will be reduced. The amount of the re-
duction will depend on whether the
Tribe was under a penalty for this rea-
son in the preceding year. If not, the
penalty reduction will be a maximum
of five percent. If a penalty was im-
posed on the Tribe in the preceding
year, the penalty reduction will be in-
creased by an additional 2 percent, up
to a maximum of 21 percent. In deter-
mining the penalty amount, we will
take into consideration the severity of
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the failure and whether the reasons for
the failure were increases in the unem-
ployment rate in the TFAG service
area and changes in TFAG caseload
size during the fiscal year in question;
and

(4) If a Tribe fails to repay a Federal
loan provided under section 406 of the
Act, we will reduce the TFAG for the
following fiscal year by an amount
equal to the outstanding loan amount
plus interest.

(b) In calculating the amount of the
penalty, we will add together all appli-
cable penalty percentages, and the
total is applied to the amount of the
TFAG that would have been payable if
no penalties were assessed against the
Tribe. As a final step, we will subtract
other (non-percentage) penalty
amounts.

(c) When imposing the penalties in
paragraph (a) of this section, we will
not reduce an affected Tribe’s grant by
more than 25 percent. If the 25 percent
limit prevents the recovery of the full
penalty imposed on a Tribe during a
fiscal year, we will apply the remain-
ing amount of the penalty to the TFAG
payable for the immediately suc-
ceeding fiscal year.

(1) If we reduce the TFAG payable to
a Tribe for a fiscal year because of pen-
alties that have been imposed, the
Tribe must expend additional Tribal
funds to replace any such reduction.
The Tribe must document compliance
with this provision on its TANF ex-
penditure report.

(2) We will impose a penalty of not
more than 2 percent of the amount of
the TFAG on a Tribe that fails to ex-
pend additional Tribal funds to replace
amounts deducted from the TFAG due
to penalties. We will apply this penalty
to the TFAG payable for the next suc-
ceeding fiscal year, and this penalty
cannot be excused (see § 286.235).

(d) If a Tribe retrocedes the program,
the Tribe will be liable for any pen-
alties incurred for the period the pro-
gram was in operation.

§ 286.200 How will we determine if
Tribal Family Assistance Grant
funds were misused or intentionally
misused?

(a) We will use the single audit or
Federal review or audit to determine if

a Tribe should be penalized for mis-
using Tribal Family Assistance Grant
funds under § 286.195(a)(1) or inten-
tionally misusing Tribal Family As-
sistance Grant funds under
§ 286.195(a)(2).

(b) If a Tribe uses the TFAG in viola-
tion of the provisions of the Act, the
provisions of 45 CFR part 92, OMB Cir-
culars A–87 and A–133, or any Federal
statutes and regulations applicable to
the TANF program, we will consider
the funds to have been misused.

(c) The Tribe must show, to our satis-
faction, that it used the funds for pur-
poses that a reasonable person would
consider to be within the purposes of
the TANF program (as specified at
§ 286.35) and the provisions listed in
§ 286.45.

(d) We will consider the TFAG to
have been intentionally misused under
the following conditions:

(1) There is supporting documenta-
tion, such as Federal guidance or pol-
icy instructions, indicating that TANF
funds could not be used for that pur-
pose; or

(2) After notification that we have
determined such use to be improper,
the Tribe continues to use the funds in
the same or similarly improper man-
ner.

(e) If the single audit determines that
a Tribe misused Federal funds in apply-
ing the negotiated time limit provi-
sions under § 286.115, the amount of the
penalty for misuse will be limited to
five percent of the TFAG amount.

(1) This penalty shall be in addition
to the reduction specified under
§ 286.195(a)(1).

(2) [Reserved]

§ 286.205 How will we determine if a
Tribe fails to meet the minimum
work participation rate(s)?

(a) We will use the Tribal TANF Data
Reports required under § 286.255 to de-
termine if we will assess the penalty
under § 286.195(a)(3) for failure to meet
the minimum participation rate(s) es-
tablished for the Tribe.

(b) Each Tribal TANF Grantee’s
quarterly reports (the TANF Data Re-
port and the Tribal TANF Financial
Report) must be complete and accurate
and filed by the due date. The accuracy
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of the reports are subject to validation
by us.

(1) For a disaggregated data report,
‘‘a complete and accurate report’’
means that:

(i) The reported data accurately re-
flect information available to the Trib-
al TANF grantee in case records, finan-
cial records, and automated data sys-
tems;

(ii) The data are free from computa-
tional errors and are internally con-
sistent (e.g., items that should add to
totals do so);

(iii) The Tribal TANF grantee reports
data for all required elements (i.e., no
data are missing);

(iv) The Tribal TANF grantee pro-
vides data on all families; or

(v) If the Tribal TANF grantee opts
to use sampling, the Tribal TANF
grantee reports data on all families se-
lected in a sample that meets the spec-
ification and procedures in the TANF
Sampling Manual (except for families
listed in error); and

(vi) Where estimates are necessary
(e.g., some types of assistance may re-
quire cost estimates), the Tribal TANF
grantee uses reasonable methods to de-
velop these estimates.

(2) For an aggregated data report, ‘‘a
complete and accurate report’’ means
that:

(i) The reported data accurately re-
flect information available to the Trib-
al TANF grantee in case records, finan-
cial records, and automated data sys-
tems;

(ii) The data are free from computa-
tional errors and are internally con-
sistent (e.g., items that should add to
totals do so);

(iii) The Tribal TANF grantee reports
data on all applicable elements; and

(iv) Monthly totals are unduplicated
counts for all families (e.g., the number
of families and the number of out-of-
wedlock births are unduplicated
counts).

(3) For the Tribal TANF Financial
Report, a ‘‘complete and accurate re-
port’’ means that:

(i) The reported data accurately re-
flect information available to the Trib-
al TANF grantee in case records, finan-
cial records, and automated data sys-
tems;

(ii) The data are free from computa-
tional errors and are internally con-
sistent (e.g., items that should add to
totals do so);

(iii) The Tribal TANF grantee reports
data on all applicable elements; and

(iv) All expenditures have been made
in accordance with 45 CFR part 92 and
all relevant OMB circulars.

(4) We will review the data filed in
the quarterly reports to determine if
they meet these standards. In addition,
we will use audits and reviews to verify
the accuracy of the data filed by the
Tribal TANF grantee.

(c) Tribal TANF grantees must main-
tain records to adequately support any
report, in accordance with 45 CFR part
92 and all relevant OMB circulars.

(d) If we find reports so significantly
incomplete or inaccurate that we seri-
ously question whether the Tribe has
met its participation rate, we may
apply the penalty under § 286.195(a)(3).

§ 286.210 What is the penalty for a
Tribe’s failure to repay a Federal
loan?

(a) If a Tribe fails to repay the
amount of principal and interest due at
any point under a loan agreement:

(1) The entire outstanding loan bal-
ance, plus all accumulated interest, be-
comes due and payable immediately;
and

(2) We will reduce the TFAG payable
for the immediately succeeding fiscal
year quarter by the outstanding loan
amount plus interest.

(b) Neither the reasonable cause pro-
visions at § 286.225 nor the corrective
compliance plan provisions at § 286.230
apply when a Tribe fails to repay a
Federal loan.

§ 286.215 When are the TANF penalty
provisions applicable?

(a) A Tribe may be subject to pen-
alties, as described in § 286.195(a)(1),
§ 286.195(a)(2) and § 286.195(a)(4), for con-
duct occurring on and after the first
day of implementation of the Tribe’s
TANF program.

(b) A Tribe may be subject to pen-
alties, as described in § 286.195(a)(3), for
conduct occurring on and after the
date that is six months after the Tribe
begins operating the TANF program.
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(c) We will not apply the regulations
retroactively. We will judge Tribal ac-
tions that occurred prior to the effec-
tive date of these rules and expendi-
tures of funds received prior to the ef-
fective date only against a reasonable
interpretation of the statutory provi-
sions in title IV-A of the Act.

(1) To the extent that a Tribe’s fail-
ure to meet the requirements of the
penalty provisions is attributable to
the absence of Federal rules or guid-
ance, Tribes may qualify for reasonable
cause, as discussed in § 286.225.

(2) [Reserved]

§ 286.220 What happens if a Tribe fails
to meet TANF requirements?

(a) If we determine that a Tribe is
subject to a penalty, we will notify the
Tribe in writing. This notice will:

(1) Specify what penalty provision(s)
are in issue;

(2) Specify the amount of the pen-
alty;

(3) Specify the reason for our deter-
mination;

(4) Explain how and when the Tribe
may submit a reasonable cause jus-
tification under § 286.225 and/or a cor-
rective compliance plan under
§ 286.230(d) for those penalties for which
reasonable cause and/or corrective
compliance plan apply; and

(5) Invite the Tribe to present its ar-
guments if it believes that the data or
method we used were in error or were
insufficient, or that the Tribe’s ac-
tions, in the absence of Federal regula-
tions, were based on a reasonable inter-
pretation of the statute.

(b) Within 60 days of receipt of our
written notification, the Tribe may
submit a written response to us that:

(1) Demonstrates that our determina-
tion is incorrect because our data or
the method we used in determining the
penalty was in error or was insuffi-
cient, or that the Tribe acted prior to
June 19, 2000, on a reasonable interpre-
tation of the statute;

(2) Demonstrates that the Tribe had
reasonable cause for failing to meet
the requirement(s); and/or

(3) Provides a corrective compliance
plan as discussed in § 286.230.

(c) If we find that the Tribe was cor-
rect and that a penalty was improperly
determined, or find that a Tribe had

reasonable cause for failing to meet a
requirement, we will not impose the re-
lated penalty and so notify the Tribe in
writing within two weeks of such a de-
termination.

(d) If we determine that the Tribe has
not demonstrated that our original de-
termination was incorrect or that it
had reasonable cause, we will notify
the Tribe of our decision in writing.

(e) If we request additional informa-
tion from a Tribe, it must provide the
information within thirty days of the
date of our request.

§ 286.225 How may a Tribe establish
reasonable cause for failing to meet
a requirement that is subject to ap-
plication of a penalty?

(a) We will not impose a penalty
against a Tribe if it is determined that
the Tribe had reasonable cause for fail-
ure to meet the requirements listed at
§ 286.195(a)(1), § 286.195(a)(2), or
§ 286.195(a)(3). The general factors a
Tribe may use to claim reasonable
cause include, but are not limited to,
the following:

(1) Natural disasters, extreme weath-
er conditions, and other calamities
(e.g., hurricanes, earthquakes, fire, and
economic disasters) whose disruptive
impact was so significant that the
Tribe failed to meet a requirement.

(2) Formally issued Federal guidance
which provided incorrect information
resulting in the Tribe’s failure or prior
to the effective date of these regula-
tions, guidance that was issued after a
Tribe implemented the requirements of
the Act based on a different, but rea-
sonable, interpretation of the Act.

(3) Isolated, non-recurring problems
of minimal impact that are not indic-
ative of a systemic problem.

(4) Significant increases in the unem-
ployment rate in the TFAG service
area and changes in the TFAG caseload
size during the fiscal year being re-
ported.

(b) We will grant reasonable cause to
a Tribe that:

(1) Clearly demonstrates that its fail-
ure to submit complete, accurate, and
timely data, as required at § 286.245, for
one or both of the first two quarters of
FY 2000, is attributable, in significant
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part, to its need to divert critical sys-
tem resources to Year 2000 compliance
activities; and

(2) Submits complete and accurate
data for the first two quarters of FY
2000 by November 15, 2000.

(c) In addition to the reasonable
cause criteria specified above, a Tribe
may also submit a request for a reason-
able cause exemption from the require-
ment to meet its work participation re-
quirements in the following situation:

(1) We will consider that a Tribe has
reasonable cause if it demonstrates
that its failure to meet its work par-
ticipation rate(s) is attributable to its
provisions with regard to domestic vio-
lence as follows:

(i) To demonstrate reasonable cause,
a Tribe must provide evidence that it
achieved the applicable work rates, ex-
cept with respect to any individuals re-
ceiving good cause waivers of work re-
quirements (i.e., when cases with good
cause waivers are removed from the
calculation in § 286.85); and

(ii) A Tribe must grant good cause
waivers in domestic violence cases ap-
propriately, in accordance with the
policies in the Tribe’s approved Tribal
Family Assistance Plan.

(2) [Reserved]
(d) In determining reasonable cause,

we will consider the efforts the Tribe
made to meet the requirements, as well
as the duration and severity of the cir-
cumstances that led to the Tribe’s fail-
ure to achieve the requirement.

(e) The burden of proof rests with the
Tribe to fully explain the cir-
cumstances and events that constitute
reasonable cause for its failure to meet
a requirement.

(1) The Tribe must provide us with
sufficient relevant information and
documentation to substantiate its
claim of reasonable cause.

(2) [Reserved]

§ 286.230 What if a Tribe does not have
reasonable cause for failing to meet
a requirement?

(a) To avoid the imposition of a pen-
alty under § 286.195(a)(1), § 286.195(a)(2),
or § 286.195(a)(3), under the following
circumstances a Tribe must enter into
a corrective compliance plan to correct
the violation:

(1) If a Tribe does not claim reason-
able cause for failing to meet a require-
ment; or

(2) If we found that a Tribe did not
have reasonable cause.

(b) A Tribe that does not claim rea-
sonable cause will have 60 days from
receipt of the notice described in
§ 286.220(a) to submit its corrective
compliance plan to us.

(c) A Tribe that does not dem-
onstrate reasonable cause will have 60
days from receipt of the second notice
described in § 286.220(d) to submit its
corrective compliance plan to us.

(d) In its corrective compliance plan
the Tribe must outline:

(1) Why it failed to meet the require-
ments;

(2) How it will correct the violation
in a timely manner; and

(3) What actions, outcomes and time
line it will use to ensure future compli-
ance.

(e) During the 60-day period begin-
ning with the date we receive the cor-
rective compliance plan, we may, if
necessary, consult with the Tribe on
modifications to the plan.

(f) A corrective compliance plan is
deemed to be accepted if we take no ac-
tion to accept or reject the plan during
the 60-day period that begins when the
plan is received.

(g) Once a corrective compliance plan
is accepted or deemed accepted, we
may request reports from the Tribe or
take other actions to confirm that the
Tribe is carrying out the corrective ac-
tions specified in the plan.

(1) We will not impose a penalty
against a Tribe with respect to any vio-
lation covered by that plan if the Tribe
corrects the violation within the time
frame agreed to in the plan.

(2) We must assess some or all of the
penalty if the Tribe fails to correct the
violation pursuant to its corrective
compliance plan.

§ 286.235 What penalties cannot be ex-
cused?

(a) The penalties that cannot be ex-
cused are:

(1) The penalty for failure to repay a
Federal loan issued under section 406.

(2) The penalty for failure to replace
any reduction in the TFAG resulting
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from other penalties that have been
imposed.

(b) [Reserved]

§ 286.240 How can a Tribe appeal our
decision to take a penalty?

(a) We will formally notify the Tribe
of a potential reduction to the Tribe’s
TFAG within five days after we deter-
mine that a Tribe is subject to a pen-
alty and inform the Tribe of its right
to appeal to the Departmental Appeals
Board (the Board) established in the
Department of Health and Human
Services. Such notification will include
the factual and legal basis for taking
the penalty in sufficient detail for the
Tribe to be able to respond in an ap-
peal.

(b) Within 60 days of the date it re-
ceives notice of the penalty, the Tribe
may file an appeal of the action, in
whole or in part, to the Board.

(c) The Tribe must include all briefs
and supporting documentation when it
files its appeal. A copy of the appeal
and any supplemental filings must be
sent to the Office of General Counsel,
Children, Families and Aging Division,
Room 411–D, 200 Independence Avenue,
SW, Washington, DC 20201.

(d) ACF must file its reply brief and
supporting documentation within 45
days after receipt of the Tribe’s sub-
mission under paragraph (c) of this sec-
tion.

(e) The Tribe’s appeal to the Board
must follow the provisions of this sec-
tion and those at §§ 16.2, 16.9, 16.10, and
16.13 through 16.22 of this title to the
extent they are consistent with this
section.

(f) The Board will consider an appeal
filed by a Tribe on the basis of the doc-
umentation and briefs submitted, along
with any additional information the
Board may require to support a final
decision. Such information may in-
clude a hearing if the Board determines
that it is necessary. In deciding wheth-
er to uphold an adverse action or any
portion of such action, the Board will
conduct a thorough review of the
issues.

(g) The filing date shall be the date
materials are received by the Board in
a form acceptable to it.

(h) A Tribe may obtain judicial re-
view of a final decision by the Board by

filing an action within 90 days after the
date of such decision with the district
court of the United States in the judi-
cial district where the Tribe or TFAG
service area is located.

(1) The district court will review the
final decision of the Board on the
record established in the administra-
tive proceeding, in accordance with the
standards of review prescribed by 5
U.S.C. 706(2). The court’s review will be
based on the documents and supporting
data submitted to the Board.

(2) [Reserved]
(i) No reduction to the Tribe’s TFAG

will occur until a final disposition of
the matter has been made.

Subpart E—Data Collection and
Reporting Requirements

§ 286.245 What data collection and re-
porting requirements apply to Trib-
al TANF programs?

(a) Section 412(h) of the Act makes
section 411 regarding data collection
and reporting applicable to Tribal
TANF programs. This section of the
regulations explains how we will col-
lect the information required by sec-
tion 411 of the Act and information to
implement section 412(c) (work partici-
pation requirements).

(b) Each Tribe must collect monthly
and file quarterly data on individuals
and families as follows:

(1) Disaggregated data collection and
reporting requirements in this part
apply to families receiving assistance
and families no longer receiving assist-
ance under the Tribal TANF program;
and

(2) Aggregated data collection and re-
porting requirements in this part apply
to families receiving, families applying
for, and families no longer receiving
assistance under the Tribal TANF pro-
gram.

(c) Each Tribe must file in its quar-
terly TANF Data Report and in the
quarterly TANF Financial Report the
specified data elements.

(d) Each Tribe must also submit an
annual report that contains specified
information.

(e) Each Tribe must submit the nec-
essary reports by the specified due
dates.
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§ 286.250 What definitions apply to this
subpart?

(a) Except as provided in paragraph
(b) of this section, the general TANF
definitions at §§ 286.5 and 286.10 apply to
this subpart.

(b) For data collection and reporting
purposes only, ‘‘TANF family’’ means:

(1) All individuals receiving assist-
ance as part of a family under the
Tribe’s TANF program; and

(2) The following additional persons
living in the household, if not included
under paragraph (b)(1) of this section:

(i) Parent(s) or caretaker relative(s)
of any minor child receiving assist-
ance;

(ii) Minor siblings of any child re-
ceiving assistance; and

(iii) Any person whose income or re-
sources would be counted in deter-
mining the family’s eligibility for or
amount of assistance.

§ 286.255 What quarterly reports must
the Tribe submit to us?

(a) Quarterly reports. Each Tribe must
collect on a monthly basis, and file on
a quarterly basis, the data specified in
the Tribal TANF Data Report and the
Tribal TANF Financial Report.

(b) Tribal TANF Data Report. The
Tribal TANF Data Report consists of
three sections. Two sections contain
disaggregated data elements and one
section contains aggregated data ele-
ments.

(1) TANF Data Report: Disaggregated
Data—Sections one and two. Each Tribe
must file disaggregated information on
families receiving TANF assistance
(section one) and families no longer re-
ceiving TANF assistance (section two).
These two sections specify identifying
and demographic data such as the indi-
vidual’s Social Security Number; and
information such as the type and
amount of assistance received, edu-
cational level, employment status,
work participation activities, citizen-
ship status, and earned and unearned
income. These reports also specify
items pertaining to child care and child
support. The data requested cover
adults (including non-custodial parents
who are participating in work activi-
ties) and children.

(2) TANF Data Report: Aggregated
Data—Section three. Each Tribe must

file aggregated information on families
receiving, applying for, and no longer
receiving TANF assistance. This sec-
tion of the Report asks for aggregate
figures in the following areas: the total
number of applications and their dis-
position; the total number of recipient
families, adult recipients, and child re-
cipients; the total number of births,
out-of-wedlock births, and minor child
heads-of-households; the total number
of non-custodial parents participating
in work activities; and the total
amount of TANF assistance provided.

(c) The Tribal TANF Financial Report.
Each Tribe must file quarterly expend-
iture data on the Tribe’s use of Tribal
Family Assistance Grant funds, any
Tribal fund expenditures which are
being substituted for TFAG funds with-
held due to a penalty, and any State
contributions. The report must be sub-
mitted on a form prescribed by ACF.

§ 286.260 May Tribes use sampling and
electronic filing?

(a) Each Tribe may report
disaggregated data on all recipient
families (universal reporting) or on a
sample of families selected through the
use of a scientifically acceptable sam-
pling method. The sampling method
must be approved by ACF in advance of
submitting reports.

(1) Tribes may not use a sample to
generate the aggregated data.

(2) [Reserved]
(b) ‘‘Scientifically acceptable sam-

pling method’’ means a probability
sampling method in which every sam-
pling unit has a known, non-zero
chance to be included in the sample,
and the sample size requirements are
met.

(c) Each Tribe may file quarterly re-
ports electronically, based on format
specifications that we will provide.
Tribes who do not have the capacity to
submit reports electronically may sub-
mit quarterly reports on a disk or in
hard copy.

§ 286.265 When are quarterly reports
due?

(a) Upon a Tribe’s initial implemen-
tation of TANF, the Tribe shall begin
collecting data for the TANF Data Re-
port as of the date that is six months
after the initial effective date of its
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TANF program. The Tribe shall begin
collecting financial data for the TANF
Financial Report as of the initial effec-
tive date of its TANF program.

(b) Each Tribe must submit its TANF
Data Report and TANF Financial Re-
port within 45 days following the end of
each quarter. If the 45th day falls on a
weekend or on a national, State or
Tribal holiday, the reports are due no
later than the next business day.

§ 286.270 What happens if the Tribe
does not satisfy the quarterly re-
porting requirements?

(a) If we determine that a Tribe has
not submitted to us a complete and ac-
curate Tribal TANF Data Report with-
in the time limit, the Tribe risks the
imposition of a penalty at § 286.205 re-
lated to the work participation rate
targets since the data from the Tribal
TANF Data Report is required to cal-
culate participation rates.

(b) Non-reporting of the Tribal TANF
Financial Report may give rise to a
penalty under § 286.200 since this Re-
port is used to demonstrate compliance
with provisions of the Act, the provi-
sions of 45 CFR part 92, OMB Circulars
A–87 and A–133, or any Federal statutes
and regulations applicable to the
TANF program.

§ 286.275 What information must
Tribes file annually?

(a) Each Tribal TANF grantee must
file an annual report containing infor-
mation on its TANF program for that
year. The report may be filed as:

(1) An addendum to the fourth quar-
ter TANF Data Report; or

(2) A separate annual report.
(b) Each Tribal TANF grantee must

provide the following information on
its TANF program:

(1) The Tribal TANF grantee’s defini-
tion of each work activity;

(2) A description of the transitional
services provided to families no longer
receiving assistance due to employ-
ment; and

(3) A description of how a Tribe will
reduce the amount of assistance pay-
able to a family when an individual re-
fuses to engage in work without good
cause pursuant to § 286.145.

(4) The average monthly number of
payments for child care services made

by the Tribal TANF grantee through
the use of disregards, by the following
types of child care providers:

(i) Licensed/regulated in-home child
care;

(ii) Licensed/regulated family child
care;

(iii) Licensed/regulated group home
child care;

(iv) Licensed/regulated center-based
child care;

(v) Legally operating (i.e., no license
category available in Tribal TANF
grantee’s locality) in-home child care
provided by a nonrelative;

(vi) Legally operating (i.e., no license
category available in Tribal TANF
grantee’s locality) in-home child care
provided by a relative;

(vii) Legally operating (i.e., no li-
cense category available in Tribal
TANF grantee’s locality) family child
care provided by a nonrelative;

(viii) Legally operating (i.e., no li-
cense category available in Tribal
TANF grantee’s locality) family child
care provided by a relative;

(ix) Legally operating (i.e., no license
category available in Tribal TANF
grantee’s locality) group child care
provided by a nonrelative;

(x) Legally operating (i.e., no license
category available in Tribal TANF
grantee’s locality) group child care
provided by a relative; and

(xi) Legally operating (i.e., no license
category available in Tribal TANF
grantee’s locality) center-based child
care.

(5) A description of any nonrecurring,
short-term benefits provided, includ-
ing:

(i) The eligibility criteria associated
with such benefits, including any re-
strictions on the amount, duration, or
frequency of payments;

(ii) Any policies that limit such pay-
ments to families that are eligible for
TANF assistance or that have the ef-
fect of delaying or suspending a fam-
ily’s eligibility for assistance; and

(iii) Any procedures or activities de-
veloped under the TANF program to
ensure that individuals diverted from
assistance receive information about,
referrals to, or access to other program
benefits (such as Medicaid and food
stamps) that might help them make
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the transition from Welfare-to-Work;
and

(6) A description of the procedures
the Tribal TANF grantee has estab-
lished and is maintaining to resolve
displacement complaints, pursuant to
§ 286.110. This description must include
the name of the Tribal TANF grantee
agency with the lead responsibility for
administering this provision and expla-
nations of how the Tribal TANF grant-
ee has notified the public about these
procedures and how an individual can
register a complaint.

(7) Tribes electing the FVO must sub-
mit a description of the strategies and
procedures in place to ensure that vic-
tims of domestic violence receive ap-
propriate alternative services, as well
as an aggregate figure for the total
number of good cause domestic waivers
granted.

(c) If the Tribal TANF grantee has
submitted the information required in
paragraph (b) of this section in the
TFAP, it may meet the annual report-
ing requirements by reference in lieu of
re-submission. Also, if the information
in the annual report has not changed
since the previous annual report, the
Tribal TANF grantee may reference
this information in lieu of re-submis-
sion.

(d) If a Tribal TANF grantee makes a
substantive change in certain data ele-
ments in paragraph (b) of this section,
it must file a copy of the change either
with the next quarterly data report or
as an amendment to its TFAP. The
Tribal TANF grantee must also indi-
cate the effective date of the change.
This requirement is applicable to para-
graphs (b)(1), (b)(2), and (b)(3) of this
section.

§ 286.280 When are annual reports
due?

(a) The annual report required by
§ 286.275 is due 90 days after the end of
the Fiscal Year which it covers.

(b) The first annual report for a Tribe
must include all months of operation
since the plan was approved.

§ 286.285 How do the data collection
and reporting requirements affect
Public Law 102–477 Tribes?

(a) A Tribe that consolidates its Trib-
al TANF program into a Public-Law

102–477 plan is required to comply with
the TANF data collection and report-
ing requirements of this section.

(b) A Tribe that consolidates its Trib-
al TANF program into a Public-Law
102–477 plan may submit the Tribal
TANF Data Reports and the Tribal
TANF Financial Report to the BIA,
with a copy to us.

PART 287—THE NATIVE EMPLOY-
MENT WORKS (NEW) PROGRAM

Subpart A—General NEW Provisions

Sec.
287.1 What does this part cover?
287.5 What is the purpose and scope of the

NEW Program?
287.10 What definitions apply to this part?

Subpart B—Eligible Tribes

287.15 Which Tribes are eligible to apply for
NEW Program grants?

287.20 May a Public Law 102–477 Tribe oper-
ate a NEW Program?

287.25 May Tribes form a consortium to op-
erate a NEW Program?

287.30 If an eligible consortium breaks up,
what happens to the NEW Program
grant?

Subpart C—NEW Program Funding

287.35 What grant amounts are available
under the Personal Responsibility and
Work Opportunity Reconciliation Act of
1996 (PRWORA) for the NEW Program?

287.40 Are there any matching funds re-
quirements with the NEW Program?

287.45 How can NEW Program funds be
used?

287.50 What are the funding periods for NEW
Program grants?

287.55 What time frames and guidelines
apply regarding the obligation and liq-
uidation periods for NEW Program
funds?

287.60 Are there additional financial report-
ing and auditing requirements?

287.65 What OMB circulars apply to the
NEW Program?

Subpart D—Plan Requirements

287.70 What are the plan requirements for
the NEW Program?

287.75 When does the plan become effective?
287.80 What is the process for plan review

and approval?
287.85 How is a NEW plan amended?
287.90 Are Tribes required to complete any

certifications?
287.95 May a Tribe operate both a NEW Pro-

gram and a Tribal TANF program?

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00202 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



203

Office of Family Assistance, ACF, HHS § 287.10

287.100 Must a Tribe that operates both
NEW and Tribal TANF programs submit
two separate plans?

Subpart E—Program Design and
Operations

287.105 What provisions of the Social Secu-
rity Act govern the NEW Program?

287.110 Who is eligible to receive assistance
or services under a Tribe’s NEW Pro-
gram?

287.115 When a NEW grantee serves TANF
recipients, what coordination should
take place with the Tribal or State
TANF agency?

287.120 What work activities may be pro-
vided under the NEW Program?

287.125 What supportive and job retention
services may be provided under the NEW
Program?

287.130 Can NEW Program activities include
job market assessments, job creation and
economic development activities?

287.135 Are bonuses, rewards and stipends
allowed for participants in the NEW Pro-
gram?

287.140 With whom should the Tribe coordi-
nate in the operation of its work activi-
ties and services?

287.145 What measures will be used to deter-
mine NEW Program outcomes?

Subpart F—Data Collection and Reporting
Requirements

287.150 Are there data collection require-
ments for Tribes who operate a NEW
Program?

287.155 What reports must a grantee file
with the Department about its program
operations?

287.160 What reports must a grantee file re-
garding financial operations?

287.165 What are the data collection and re-
porting requirements for Public Law 102–
477 Tribes that consolidate a NEW Pro-
gram with other programs?

287.170 What are the data collection and re-
porting requirements for a Tribe that op-
erates both the NEW Program and a
Tribal TANF program?

AUTHORITY: 42 U.S.C. 612.

SOURCE: 65 FR 8554, Feb. 18, 2000, unless
otherwise noted.

Subpart A—General NEW
Provisions

§ 287.1 What does this part cover?
(a) The regulations in this part pre-

scribe the rules for implementing sec-
tion 412(a)(2) of the Social Security Act
(the Act), as amended by the Personal

Responsibility and Work Opportunity
Reconciliation Act of 1996 (PRWORA)
(Pub. L. 104–193) and the Balanced
Budget Act of 1997 (Pub. L. 105–33).

(b) Section 412(a)(2) of the Act, as
amended, authorizes the Secretary to
issue grants to eligible Indian tribes to
operate a program that makes work ac-
tivities available to ‘‘such population
and such service area or areas as the
tribe specifies.’’

(c) We call this Tribal work activities
program the Native Employment
Works (NEW) program.

(d) These regulations specify the
Tribes who are eligible to receive NEW
Program funding. They also prescribe
requirements for: funding; program
plan development and approval; pro-
gram design and operation; and data
collection and reporting.

§ 287.5 What is the purpose and scope
of the NEW Program?

The purpose of the NEW Program is
to provide eligible Indian tribes, in-
cluding Alaska Native organizations,
the opportunity to provide work activi-
ties and services to their needy clients.

§ 287.10 What definitions apply to this
part?

The following definitions apply to
this part:

ACF means the Administration for
Children and Families;

Act means the Social Security Act,
unless we specify otherwise;

Alaska Native organization means an
Alaska Native village, or regional or
village corporation, as defined in or es-
tablished pursuant to the Alaska Na-
tive Claims Settlement Act (43 U.S.C.
1601 et seq.), that is eligible to operate
a Federal program under the Indian
Self-Determination and Education As-
sistance Act (25 U.S.C. 450);

Consortium means a group of Tribes
working together for the same identi-
fied purpose and receiving combined
NEW funding for that purpose.

Department means the Department of
Health and Human Services;

Division of Tribal Services (DTS) means
the unit in the Office of Community
Services within the Department’s Ad-
ministration for Children and Families
that has as its primary responsibility
the administration of the Tribal family
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assistance program, called the Tribal
Temporary Assistance for Needy Fami-
lies (TANF) program, and the Tribal
work program, called the Native Em-
ployment Works (NEW) program, as
authorized by section 412(a);

Eligible Indian tribe means an Indian
tribe, a consortium of Indian tribes, or
an Alaska Native organization that op-
erated a Tribal Job Opportunities and
Basic Skills Training (JOBS) program
in fiscal year 1995 under section 482(i)
of the Act, as in effect during that fis-
cal year;

Fiscal year means the 12-month pe-
riod beginning on October 1 of the pre-
ceding calendar year and ending on
September 30;

FY means fiscal year;
Indian, Indian tribe, and Tribal organi-

zation—The terms Indian, Indian tribe,
and Tribal organization have the mean-
ing given such terms by section 4 of the
Indian Self-Determination and Edu-
cation Assistance Act (25 U.S.C. 450b);

Native Employment Works Program
means the Tribal work program under
section 412(a)(2) of the Act;

NEW means the Native Employment
Works Program;

Program Year means, for the NEW
Program, the 12-month period begin-
ning on July 1 of the calendar year and
ending on June 30;

PRWORA means the Personal Re-
sponsibility and Work Opportunity
Reconciliation Act of 1996, Public Law
104–193;

Public Law 102–477 refers to the In-
dian Employment, Training and Re-
lated Services Demonstration Act of
1992, whose purpose is to provide for
the integration of employment, train-
ing and related services to improve the
effectiveness of those services;

Secretary means the Secretary of the
Department of Health and Human
Services;

State means, except as otherwise spe-
cifically provided, the 50 States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the United States Virgin Islands,
Guam, and American Samoa;

TANF means the Temporary Assist-
ance for Needy Families Program;

Temporary Assistance for Needy Fami-
lies Program means a family assistance
grant program operated either by a

Tribe under section 412(a)(1) of the Act
or by a State under section 403 of the
Act;

Tribal TANF program means a Tribal
program subject to the requirements of
section 412 of the Act which is funded
by TANF funds on behalf of eligible
families;

We (and any other first person plural
pronouns) refers to The Secretary of
Health and Human Services, or any of
the following individuals or organiza-
tions acting in an official capacity on
the Secretary’s behalf: The Assistant
Secretary for Children and Families,
the Regional Administrators for Chil-
dren and Families, the Department of
Health and Human Services, and the
Administration for Children and Fami-
lies.

Subpart B—Eligible Tribes

§ 287.15 Which Tribes are eligible to
apply for NEW Program grants?

To be considered for a NEW Program
grant, a Tribe must be an ‘‘eligible In-
dian tribe.’’ An eligible Indian tribe is
an Indian tribe or Alaska Native orga-
nization that operated a Job Opportu-
nities and Basic Skills Training (JOBS)
program in FY 1995.

§ 287.20 May a Public Law 102–477
Tribe operate a NEW Program?

Yes, if the Tribe is an ‘‘eligible In-
dian tribe.’’

§ 287.25 May Tribes form a consortium
to operate a NEW Program?

(a) Yes, as long as each Tribe forming
the consortium is an ‘‘eligible Indian
tribe.’’

(b) To apply for and conduct a NEW
Program, the consortium must submit
a plan to ACF.

(c) The plan must include a copy of a
resolution from each Tribe indicating
its membership in the consortium and
authorizing the consortium to act on
its behalf in regard to administering a
NEW Program. If an Alaska Native or-
ganization forms a consortium, submis-
sion of the required resolution from the
governing board of the organization is
sufficient to satisfy this requirement.
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§ 287.30 If an eligible consortium
breaks up, what happens to the
NEW Program grant?

(a) If a consortium should break up
or any Tribe withdraws from a consor-
tium, it will be necessary to allocate
unobligated funds and future grants
among the Tribes that were members
of the consortium, if each individual
Tribe obtains ACF approval to con-
tinue to operate a NEW Program.

(b) Each withdrawing Tribe must
submit to ACF a copy of the Tribal res-
olution that confirms the Tribe’s deci-
sion to withdraw from the consortium
and indicates whether the Tribe elects
to continue its participation in the
program.

(c) The allocation can be accom-
plished by any method that is rec-
ommended and agreed to by the leaders
of those Tribes.

(d) If no recommendation is made by
the Tribal leaders or no agreement is
reached, the Secretary will determine
the allocation of funds based on the
best available data.

Subpart C—NEW Program Funding

§ 287.35 What grant amounts are avail-
able under the Personal Responsi-
bility and Work Opportunity Rec-
onciliation Act of 1996 (PRWORA)
for the NEW Program?

Each Tribe shall receive a grant in an
amount equal to the amount received
by the Tribe in FY 1994 under section
482(i) of the Act (as in effect during FY
1994).

§ 287.40 Are there any matching funds
requirements with the NEW Pro-
gram?

No, Tribal grantees are not required
to match NEW Federal funds.

§ 287.45 How can NEW Program funds
be used?

(a) NEW grants are for making work
activities available to such population
as the Tribe specifies.

(b) NEW funds may be used for work
activities as defined by the Tribal
grantee.

(c) Work activities may include sup-
portive services necessary for assisting
NEW Program participants in pre-

paring for, obtaining, and/or retaining
employment.

§ 287.50 What are the funding periods
for NEW Program grants?

NEW Program funds are for oper-
ation of the NEW Program for a 12-
month period from July 1 through June
30.

§ 287.55 What time frames and guide-
lines apply regarding the obligation
and liquidation periods for NEW
Program funds?

(a) NEW Program funds provided for
a FY are for use during the period July
1 through June 30 and must be obli-
gated no later than June 30. Carry for-
ward of an unobligated balance of NEW
funds is not permitted. A NEW fund
balance that is unobligated as of June
30 will be returned to the Federal gov-
ernment through the issuance of a neg-
ative grant award. Unobligated funds
are to be reported on the SF–269A that
Tribes must submit within 30 days
after the funding period, i.e., no later
than July 30. This report is called the
interim financial report.

(b) A Tribe must liquidate all obliga-
tions incurred under the NEW Program
grant awards not later than one year
after the end of the obligation period,
i.e., no later than June 30 of the fol-
lowing FY. An unliquidated balance at
the close of the liquidation period will
be returned to the Federal government
through the issuance of a negative
grant award. Unliquidated obligations
are to be reported on the SF–269A that
Tribes must submit within 90 days
after the liquidation period, i.e., by
September 28. This report is called the
final financial report.

§ 287.60 Are there additional financial
reporting and auditing require-
ments?

(a) The reporting of expenditures are
generally subject to the requirements
of 45 CFR 92.41.

(b) NEW Program funds and activi-
ties are subject to the audit require-
ment of the Single Audit Act of 1984 (45
CFR 92.26).

(c) A NEW Program grantee must
comply with all laws, regulations, and
Departmental policies that govern sub-
mission of financial reports by recipi-
ents of Federal grants.
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(d) Improper expenditure claims
under this program are subject to dis-
allowance.

(e) If a grantee disagrees with the
Agency’s decision to disallow funds,
the grantee may follow the appeal pro-
cedures at 45 CFR Part 16.

§ 287.65 What OMB circulars apply to
the NEW Program?

NEW Programs are subject to the fol-
lowing OMB circulars where applicable:
A–87 ‘‘Cost Principles for State, Local,
and Indian Tribal Governments,’’ A–122
‘‘Cost Principles for Non-Profit Organi-
zations,’’ and A–133 ‘‘Audits of States
and Local Governments.’’

Subpart D—Plan Requirements
§ 287.70 What are the plan require-

ments for the NEW Program?
(a) To apply for and conduct a NEW

Program, a Tribe must submit a plan
to ACF.

(b) The plan must identify the agency
responsible for administering the NEW
Program and include a description of
the following:

(1) Population to be served;
(2) Service area;
(3) Client services;
(4) Work activities to be provided;
(5) Supportive and job retention serv-

ices to be provided;
(6) Anticipated program outcomes,

and the measures the Tribe will use to
determine them; and

(7) Coordination activities conducted
and expected to be conducted with
other programs and agencies.

(c) The plan must also describe how
the Tribe will deliver work activities
and services.

(d) The format is left to the discre-
tion of each NEW grantee.

§ 287.75 When does the plan become ef-
fective?

NEW plans, which are three-year
plans, become effective when approved
by the Secretary. The plans are usually
operative the beginning of a NEW Pro-
gram year, July 1.

§ 287.80 What is the process for plan
review and approval?

(a) A Tribe must submit its plan to
the ACF Regional Office, with a copy

sent to the Division of Tribal Services,
Office of Community Services, Admin-
istration for Children and Families, At-
tention: Native Employment Works
Team.

(b) To receive funding by the begin-
ning of the NEW Program year (July
1), a Tribe must submit its plan by the
established due date.

(c) ACF will complete its review of
the plan within 45 days of receipt.

(d) After the plan review has oc-
curred, if the plan is approvable, ACF
will approve the plan, certifying that
the plan meets all necessary require-
ments. If the plan is not approvable,
the Regional Office will notify the
Tribe regarding additional action need-
ed for plan approval.

§ 287.85 How is a NEW plan amended?
(a) If a Tribe makes substantial

changes in its NEW Program plan or
operations, it must submit an amend-
ment for the changed section(s) of the
plan to the appropriate ACF Regional
Office for review and approval, with a
copy sent to the Division of Tribal
Services, Office of Community Serv-
ices, Administration of Children and
Families, Attention: Native Employ-
ment Works Team. The review will
verify consistency with section
412(a)(2) of the Act.

(b) A substantial change is a change
in the agency administering the NEW
Program, a change in the designated
service area and/or population, a
change in work activities provided or a
change in performance standards.

(c) A substantial change in plan con-
tent or operations must be submitted
to us no later than 45 days prior to the
proposed implementation date.

(d) ACF will complete the review of
the amended plan within 45 days of re-
ceipt.

(e) An amended plan becomes effec-
tive when it is approved by the Sec-
retary.

§ 287.90 Are Tribes required to com-
plete any certifications?

Yes. A Tribe must include in its NEW
Program plan the following four cer-
tifications and any additional certifi-
cations that the Secretary prescribes
in the planning guidance: Certification
Regarding Debarment, Suspension, and
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Other Responsibility Matters—Primary
Covered Transactions; Certification
Regarding Drug Free Workplace Re-
quirements for Grantees Other Than
Individuals; Certification Regarding
Tobacco Smoke, and Assurances—Non-
Construction Programs.

§ 287.95 May a Tribe operate both a
NEW Program and a Tribal TANF
program?

Yes. However, the Tribe must adhere
to statutory and regulatory require-
ments of the individual programs.

§ 287.100 Must a Tribe that operates
both NEW and Tribal TANF pro-
grams submit two separate plans?

Yes. Separate plans are needed to re-
flect different program and plan re-
quirements as specified in the statute
and in plan guidance documents issued
by the Secretary for each program.

Subpart E—Program Design and
Operations

§ 287.105 What provisions of the Social
Security Act govern the NEW Pro-
gram?

NEW Programs are subject only to
those requirements at section 412(a)(2)
of the Act, as amended by PRWORA,
titled ‘‘Grants for Indian Tribes that
Received JOBS Funds.’’

§ 287.110 Who is eligible to receive as-
sistance or services under a Tribe’s
NEW Program?

(a) A Tribe must specify in its NEW
Program plan the population and serv-
ice area to be served. In cases where a
Tribe designates a service area for its
NEW Program that is different from its
Bureau of Indian Affairs (BIA) service
area, an explanation must be provided.

(b) A Tribe must include eligibility
criteria in its plan and establish inter-
nal operating procedures that clearly
specify the criteria to be used to estab-
lish an individual’s eligibility for NEW
services. The eligibility criteria must
be equitable.

§ 287.115 When a NEW grantee serves
TANF recipients, what coordination
should take place with the Tribal or
State TANF agency?

The Tribe should coordinate with the
Tribal or State TANF agency on:

(a) Eligibility criteria for TANF re-
cipients to receive NEW Program serv-
ices;

(b) Exchange of case file information;
(c) Changes in client status that re-

sult in a loss of cash assistance, food
stamps, Medicaid or other medical cov-
erage;

(d) Identification of work activities
that may meet Tribal or State work
participation requirements;

(e) Resources available from the
Tribal or State TANF agency to ensure
efficient delivery of benefits to the des-
ignated service population;

(f) Policy for exclusions from the
TANF program (e.g., criteria for ex-
emptions and sanctions);

(g) Termination of TANF assistance
when time limits become effective;

(h) Use of contracts in delivery of
TANF services;

(i) Prevention of duplication of serv-
ices to assure the maximum level of
services is available to participants;

(j) Procedures to ensure that costs of
other program services for which wel-
fare recipients are eligible are not
shifted to the NEW Program; and

(k) Reporting data for TANF quar-
terly and annual reports.

§ 287.120 What work activities may be
provided under the NEW Program?

(a) The Tribe will determine what
work activities are to be provided.

(b) Examples of allowable activities
include, but are not limited to: Edu-
cational activities, alternative edu-
cation, post secondary education, job
readiness activity, job search, job
skills training, training and employ-
ment activities, job development and
placement, on-the-job training (OJT),
employer work incentives related to
OJT, community work experience, in-
novative approaches with the private
sector, pre/post employment services,
job retention services, unsubsidized
employment, subsidized public or pri-
vate sector employment, community
service programs, entrepreneurial
training, management training, job
creation activities, economic develop-
ment leading to job creation, and tradi-
tional subsistence activities.
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§ 287.125 What supportive and job re-
tention services may be provided
under the NEW Program?

The NEW Program grantee may pro-
vide, pay for or reimburse expenses for
supportive services, including but not
limited to transportation, child care,
traditional or cultural work related
services, and other work or family suf-
ficiency related expenses that the
Tribe determines are necessary to en-
able a client to participate in the pro-
gram.

§ 287.130 Can NEW Program activities
include job market assessments, job
creation and economic development
activities?

(a) A Tribe may conduct job market
assessments within its NEW Program.
These might include the following:

(1) Consultation with the Tribe’s eco-
nomic development staff or leadership
that oversees the economic and em-
ployment planning for the Tribe;

(2) Consultation with any local em-
ployment and training program, Work-
force Development Boards, One-Stop
Centers, or planning agencies that have
undertaken economic and employment
studies for the area in which the Tribe
resides;

(3) Communication with any train-
ing, research, or educational agencies
that have produced economic develop-
ment plans for the area that may or
may not include the Tribe; and

(4) Coordination with any State or
local governmental agency pursuing
economic development options for the
area.

(b) The Tribe’s NEW Program may
engage in activities and provide serv-
ices to create jobs and economic oppor-
tunities for its participants. These
services should be congruous with any
available local job market assessments
and may include the following:

(1) Tribal Employment Rights Office
(TERO) services;

(2) Job creation projects and services;
(3) Self-employment;
(4) Self-initiated training that leads

a client to improved job opportunities
and employment;

(5) Economic development projects
that lead to jobs, improved employ-
ment opportunities, or self-sufficiency
of program participants;

(6) Surveys to collect information re-
garding client characteristics; and

(7) Any other development and job
creation activities that enable Tribal
members to increase their economic
independence and reduce their need for
benefit assistance and supportive serv-
ices.

§ 287.135 Are bonuses, rewards and sti-
pends allowed for participants in
the NEW Program?

Bonuses, stipends, and performance
awards are allowed. However, such al-
lowances may be counted as income in
determining eligibility for some TANF
or other need-based programs.

§ 287.140 With whom should the Tribe
coordinate in the operation of its
work activities and services?

The administration of work activi-
ties and services provided under the
NEW Program must ensure that appro-
priate coordination and cooperation is
maintained with the following entities
operating in the same service areas as
the Tribe’s NEW Program:

(a) State, local and Tribal TANF
agencies, and agencies operating em-
ployment and training programs;

(b) Any other agency whose programs
impact the service population of the
NEW Program, including employment,
training, placement, education, child
care, and social programs.

§ 287.145 What measures will be used
to determine NEW Program out-
comes?

Each grantee must develop its own
performance standards and measures to
ensure accountability for its program
results. A Tribe’s program plan must
identify planned program outcomes
and the measures the Tribe will use to
determine them. ACF will compare
planned outcomes against outcomes re-
ported in the Tribe’s annual reports.

Subpart F—Data Collection and
Reporting Requirements

§ 287.150 Are there data collection re-
quirements for Tribes that operate
a NEW Program?

(a) Yes, the Tribal agency or organi-
zation responsible for operation of a
NEW Program must collect data and
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submit reports as specified by the Sec-
retary.

(b) A NEW Program grantee must es-
tablish and maintain efficient and ef-
fective record-keeping systems to pro-
vide accurate and timely information
regarding its service population.

(c) Required reports will provide
Tribes, the Secretary, Congress, and
other interested parties with informa-
tion to assess the success of the NEW
Program in meeting its goals. Also, the
reports will provide the Secretary with
information for monitoring program
and financial operations.

§ 287.155 What reports must a grantee
file with the Department about its
NEW Program operations?

(a) Each eligible Tribe must submit
an annual report that provides a sum-
mary of program operations.

(b) The Secretary has developed an
annual operations report (OMB clear-
ance number 0970–0174). The report
specifies the data elements on which
grantees must report, including ele-
ments that provide information regard-
ing the number and characteristics of
those served by the NEW Program.
This report is in addition to any finan-
cial reports required by law, regula-
tions, or Departmental policies.

(c) The report form and instructions
are distributed through ACF’s program
instruction system.

(d) The program operations report
will be due September 28th, 90 days
after the close of the NEW Program
year.

§ 287.160 What reports must a grantee
file regarding financial operations?

(a) Grantees will use SF–269A to
make an annual financial report of ex-
penditures for program activities and
services.

(b) Two annual financial reports will
be due to the appropriate Regional Of-
fice. The interim SF–269A is due no
later than July 30, i.e., 30 days after the
end of the obligation period. The final
SF–269A is due 90 days after the end of
the liquidation period.

§ 287.165 What are the data collection
and reporting requirements for
Public Law 102–477 Tribes that con-
solidate a NEW Program with other
programs?

(a) Currently, there is a single re-
porting system for all programs oper-
ated by a Tribe under Public Law 102–
477. This system includes a program re-
port, consisting of a narrative report, a
statistical form, and a financial report.

(1) The program report is required
annually and submitted to BIA, as the
lead Federal agency and shared with
DHHS and DOL.

(2) The financial report is submitted
on a SF–269A to BIA.

(b) Information regarding program
and financial operations of a NEW Pro-
gram administered by a Public Law
102–477 Tribe will be captured through
the existing Public Law 102–477 report-
ing system.

§ 287.170 What are the data collection
and reporting requirements for a
Tribe that operates both the NEW
Program and a Tribal TANF pro-
gram?

Tribes operating both NEW and Trib-
al TANF programs must adhere to the
separate reporting requirements for
each program. NEW Program reporting
requirements are specified in §§ 287.150–
287.170.

PARTS 288—299 [RESERVED]
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CHAPTER III—OFFICE OF CHILD SUPPORT
ENFORCEMENT

(CHILD SUPPORT ENFORCEMENT
PROGRAM), ADMINISTRATION FOR CHILDREN

AND FAMILIES, DEPARTMENT OF HEALTH
AND HUMAN SERVICES

EDITORIAL NOTE: Nomenclature changes to chapter III appear at 66 FR 39452, July 31, 2001.

Part Page
300 [Reserved]
301 State plan approval and grant procedures .............. 213
302 State plan requirements ......................................... 218
303 Standards for program operations .......................... 233
304 Federal financial participation ............................... 260
305 Program performance measures, standards, finan-

cial incentives, and penalties ............................... 268
306 [Reserved]
307 Computerized support enforcement systems ........... 281
308 Annual State self-assessment review and report .... 292
309 [Reserved]
310 Comprehensive tribal child support enforcement

(CSE) programs .................................................... 297
311–399 [Reserved]
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PART 300 [RESERVED]

PART 301—STATE PLAN APPROVAL
AND GRANT PROCEDURES

Sec.
301.0 Scope and applicability of this part.
301.1 General definitions.
301.10 State plan.
301.11 State plan; format.
301.12 Submittal of State plan for Gov-

ernor’s review.
301.13 Approval of State plans and amend-

ments.
301.14 Administrative review of certain ad-

ministrative decisions.
301.15 Grants.
301.16 Withholding of advance funds for not

reporting.

AUTHORITY: 42 U.S.C. 651 through 658, 660,
664, 666, 667, 1301, and 1302.

SOURCE: 40 FR 27157, June 26, 1975, unless
otherwise noted.

§ 301.0 Scope and applicability of this
part.

This part deals with the administra-
tion of title IV–D of the Social Secu-
rity Act by the Federal Government in-
cluding actions on the State plan and
amendments thereto and review of
such actions; grants under the ap-
proved plan; review and audit of State
and local expenditures; and reconsider-
ation of disallowances of expenditures
for Federal financial participation.

§ 301.1 General definitions.
When used in this chapter, unless the

context otherwise indicates:
Act means the Social Security Act,

and the title referred to is title IV–D of
that Act.

Applicable matching rate means the
rate of Federal funding of State IV–D
programs’ administrative costs for the
appropriate fiscal year. The applicable
matching rate for FY 1990 and there-
after is 66 percent.

Assigned support obligation means, un-
less otherwise specified, any support
obligation which has been assigned to
the State under section 408(a)(3) of the
Act or section 471(a)(17) of the Act, or
any medical support obligation or pay-
ment for medical care from any third
party which has been assigned to the
State under 42 CFR 433.146.

Assignment means, unless otherwise
specified, any assignment of rights to

support under section 408(a)(3) of the
Act or section 471(a)(17) of the Act, or
any assignment of rights to medical
support and to payment for medical
care from any third party under 42 CFR
433.146.

Birthing hospital means a hospital
that has an obstetric care unit or pro-
vides obstetric services, or a birthing
center associated with a hospital. A
birthing center is a facility outside a
hospital that provides maternity serv-
ices.

Central registry means a single unit or
office within the State IV–D agency
which receives, disseminates and has
oversight responsibility for processing
incoming interstate IV–D cases, includ-
ing UIFSA petitions and requests for
wage withholding in IV–D cases and, at
the option of the State, intrastate IV–
D cases.

Department means the Department of
Health and Human Services.

Director means the Director, Office of
Child Support Enforcement, who is the
Secretary’s designee to administer the
Child Support Enforcement program
under title IV–D.

Federal PLS means the Parent Loca-
tor Service operated by the Office of
Child Support Enforcement pursuant
to section 452(a)(9) of the Act.

IV–D Agency means the single and
separate organizational unit in the
State that has the responsibility for
administering or supervising the ad-
ministration of the State plan under
title IV–D of the Act.

Medicaid means medical assistance
provided under a State plan approved
under title XIX of the Act.

Medicaid agency means the single
State agency that has the responsi-
bility for the administration of, or su-
pervising the administration of, the
State plan under title XIX of the Act.

Non-title IV-A Medicaid recipient
means any individual who has been de-
termined eligible for or is receiving
Medicaid under title XIX of the Act but
is not receiving, nor deemed to be re-
ceiving, title IV-A under title IV–A of
the Act.

Office means the Office of Child Sup-
port Enforcement which is the separate
organizational unit within the Depart-
ment with the responsibility for the
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administration of the program under
this title.

Overdue support means a delinquency
pursuant to an obligation determined
under a court order, or an order of an
administrative process established
under State law, for support and main-
tenance of a minor child, which is owed
to or on behalf of the child, or for the
absent parent’s spouse (or former
spouse) with whom the child is living,
but only if a support obligation has
been established with respect to the
spouse and the support obligation es-
tablished with respect to the child is
being enforced under State’s IV–D plan.
At the option of the State, overdue
support may include amounts which
otherwise meet the definition in the
previous sentence but which are owed
to or on behalf of a child who is not a
minor child. The option to include sup-
port owed to children who are not mi-
nors applies independently to the pro-
cedures required under § 302.70 of this
chapter.

Past-due support means the amount of
support determined under a court order
or an order of an administrative proc-
ess established under State law for sup-
port and maintenance of a child or of a
child and the parent with whom the
child is living, which has not been paid.
For purposes of referral for Federal in-
come tax refund offset of support due
an individual who is receiving services
under § 302.33 of this chapter, past-due
support means support owed to or on
behalf of a qualified child, or a quali-
fied child and the parent with whom
the child is living if the same support
order includes support for the child and
the parent.

Political subdivision means a legal en-
tity of the State as defined by the
State, including a legal entity of the
political subdivision so defined, such as
a Prosecuting or District Attorney or a
Friend of the Court.

Procedures means a written set of in-
structions which describe in detail the
step by step actions to be taken by
child support enforcement personnel in
the performance of a specific function
under the State’s IV–D plan. The IV–D
agency may issue general instructions
on one or more functions, and delegate
responsibility for the detailed proce-
dures to the office, agency, or political

subdivision actually performing the
function.

Qualified child means a child who is a
minor or who, while a minor, was de-
termined to be disabled under title II
or XVI of the Act, and for whom a sup-
port order is in effect.

Regional Office and Central Office
refer to the Regional Offices and the
Central Office of the Office of Child
Support Enforcement, respectively.

Secretary means the Secretary of
Health and Human Services.

Spousal support means a legally en-
forceable obligation assessed against
an individual for the support of a
spouse or former spouse who is living
with a child or children for whom the
individual also owes support.

State means the several States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, Guam and American Samoa.

The State plan means the State plan
for child and spousal support under sec-
tion 454 of the Act.

State PLS means the service estab-
lished by the IV–D agency pursuant to
section 454(8) of the Act to locate ab-
sent parents.

[47 FR 57280, Dec. 23, 1982, as amended at 50
FR 19647, May 9, 1985; 50 FR 23958, June 7,
1985; 50 FR 31719, Aug. 6, 1985; 53 FR 5256, Feb.
22, 1988; 54 FR 32308, Aug. 4, 1989; 56 FR 8002,
Feb. 26, 1991; 57 FR 30429, July 9, 1992; 58 FR
41437, Aug. 4, 1993; 59 FR 66249, Dec. 23, 1994;
61 FR 67240, Dec. 20, 1996; 64 FR 6247, Feb. 9,
1999]

§ 301.10 State plan.
The State plan is a comprehensive

statement submitted by the IV–D agen-
cy describing the nature and scope of
its program and giving assurance that
it will be administered in conformity
with the specific requirements stipu-
lated in title IV–D, the regulations in
Subtitle A and this chapter of this
title, and other applicable official
issuances of the Department. The State
plan contains all information nec-
essary for the Office to determine
whether the plan can be approved, as a
basis for Federal financial participa-
tion in the State program.

§ 301.11 State plan; format.
The State plan must be submitted to

the Office in the format and containing
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the information prescribed by the Of-
fice, and within time limits set in im-
plementing instructions issued by the
Office. Such time limits will be ade-
quate for proper preparation of plans
and submittal in accordance with the
requirements for State Governors’ re-
view (see § 301.12 of this chapter).

(Approved by the Office of Management and
Budget under control number 0960–0253)

[40 FR 27147, June 26, 1975, as amended at 51
FR 37730, Oct. 24, 1986]

§ 301.12 Submittal of State plan for
Governor’s review.

The State plan must be submitted to
the State Governor for his review and
comments, and the State plan must
provide that the Governor will be given
opportunity to review State plan
amendments and long-range program
planning projections or other periodic
reports thereon. This requirement does
not apply to periodic statistical or
budget and other fiscal reports. Under
this requirement, the Office of the Gov-
ernor will be afforded a specified period
in which to review the material. Any
comments made will be transmitted to
the Office with the documents.

(Approved by the Office of Management and
Budget under control number 0960–0253)

[40 FR 27147, June 26, 1975, as amended at 51
FR 37730, Oct. 24, 1986]

§ 301.13 Approval of State plans and
amendments.

The State plan consists of written
documents furnished by the State to
cover its Child Support Enforcement
program under title IV–D of the Act.
After approval of the original plan by
the Office, all relevant changes, re-
quired by new statutes, rules, regula-
tions, interpretations, and court deci-
sions, are required to be submitted cur-
rently so that the Office may deter-
mine whether the plan continues to
meet Federal requirements and poli-
cies.

(a) Submittal. State plans and revi-
sions of the plans are submitted first to
the State governor or his designee for
review in accordance with § 301.12, and
then to the regional office. The States
are encouraged to obtain consultation
of the regional staff when a plan is in
process of preparation or revision.

(b) Review. The Office of Child Sup-
port Enforcement in the regional of-
fices is responsible for review of State
plans and amendments. It also initiates
discussion with the IV–D agency on
clarification of significant aspects of
the plan which come to its attention in
the course of this review. State plan
material on which the regional staff
has questions concerning the applica-
tion of Federal policy is referred with
recommendations as required to the Of-
fice of Child Support Enforcement in
the central office for technical assist-
ance. Comments and suggestions, in-
cluding those of consultants in speci-
fied areas, may be prepared by the cen-
tral office for use by the regional staff
in negotiations with the IV–D agency.

(c) Action. The Regional Office exer-
cises delegated authority to take af-
firmative action on the State plan and
amendments thereto on the basis of
policy statements or precedents pre-
viously approved by the Director. The
Director retains authority for deter-
mining that proposed plan material is
not approvable, or that a previously
approved plan no longer meets the re-
quirements for approval, except that a
final determination of disapproval may
not be made without prior consultation
and discussion by the Director with the
Secretary. The Regional Office or the
Director formally notifies the IV–D
agency of the actions taken on the
State plan or revisions thereto.

(d) Basis for approval. Determinations
as to whether the State plan (including
plan amendments and administrative
practice under the plan) originally
meets or continues to meet the re-
quirements for approval are based on
relevant Federal statutes and regula-
tions. Guidelines are furnished to as-
sist in the interpretation of the regula-
tions.

(e) Prompt approval of the State plan.
The determination as to whether the
State plan submitted for approval con-
forms to the requirements for approval
under the Act and regulations issued
pursuant thereto shall be made
promptly and not later than the 90th
day following the date on which the
plan submittal is received in the re-
gional office, unless the Regional Of-
fice has secured from the IV–D agency
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a written agreement to extend that pe-
riod.

(f) Prompt approval of plan amend-
ments. Any amendment of an approved
State plan may, at the option of the
State, be considered as a submission of
a new State plan. If the State requests
that such amendments be so consid-
ered, the determination as to its con-
formity with the requirements for ap-
proval shall be made promptly and not
later than the 90th day following the
date on which such a request is re-
ceived in the Regional Office with re-
spect to an amendment that has been
received in such office, unless the Re-
gional Commissioner has secured from
the State agency a written agreement
to extend that period.

(g) Effective date. The effective date
of a new plan may not be earlier than
the first day of the calendar quarter in
which an approvable plan is submitted.

(Approved by the Office of Management and
Budget under control number 0960–0253)

[40 FR 27147, June 26, 1975, as amended at 51
FR 37730, Oct. 24, 1986]

§ 301.14 Administrative review of cer-
tain administrative decisions.

Any State dissatisfied with a deter-
mination of the Director pursuant to
§ 301.13 (e) or (f) with respect to any
plan or amendment may, within 60
days after the date of receipt of notifi-
cation of such determination, file a pe-
tition with the Regional Office asking
the Director for reconsideration of the
issue of whether such plan or amend-
ment conforms to the requirements for
approval under the Act and pertinent
Federal requirements. Within 30 days
after receipt of such a petition, the Di-
rector shall notify the State of the
time and place at which the hearing for
the purpose of reconsidering such issue
will be held. Such hearing shall be held
not less than 30 days nor more than 60
days after the date notice of such hear-
ing is furnished to the State, unless the
Director and the State agree in writing
on another time. The hearing proce-
dures contained in 45 CFR part 213 ap-
plicable to § 201.4 of this title shall
apply to reconsiderations brought
under this section. A determination af-
firming, modifying, or reversing the
Director’s original decision will be
made within 60 days of the conclusion

of the hearing. Action pursuant to an
initial determination by the Director
described in such § 301.1 (e) or (f) that a
plan or amendment is not approvable
shall not be stayed pending the recon-
sideration, but in the event that the
Director subsequently determines that
his original decision was incorrect he
shall certify restitution forthwith in a
lump sum of any funds incorrectly
withheld or otherwise denied.

§ 301.15 Grants.

To States with approved plans, a
grant is made each quarter for expendi-
tures under the plan for the adminis-
tration of the Child Support Enforce-
ment program. The determination as
to the amount of a grant to be made to
a State is based upon documents sub-
mitted by the IV–D agency containing
information required under the Act and
such other pertinent facts as may be
found necessary.

(a) Form and manner of submittal—
(1) Time and place. An estimate for a

grant for each quarterly period must be
forwarded to the Regional Office 45
days prior to the period of the esti-
mate. It includes a certification of
State funds and a justification state-
ment in support of the estimate. A
statement of quarterly expenditures
and any necessary supporting sched-
ules must be forwarded to the Depart-
ment of Health and Human Services,
Administration for Children and Fami-
lies, Office of Program Support, Divi-
sion of Formula, Entitlement and
Block Grants, 370 L’Enfant Promenade,
S.W., Washington, DC 20447, not later
than 30 days after the end of the quar-
ter.

(2) Description of forms. ‘‘State Agen-
cy Expenditure Projection—Quarterly
Projection by Program’’ represents the
IV–D agency’s estimate of the total
amount and the Federal share of ex-
penditures for the administration of
the title IV–D program for the quarter.
From this estimate the State and Fed-
eral shares of the total expenditures
are computed. The State’s computed
share of total estimated expenditures
is the amount of State and local funds
necessary for the quarter. The Federal
share is the basis for the funds to be
advanced for the quarter. The agency
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must also certify, on this form or oth-
erwise, the amount of State funds (ex-
clusive of any balance of advances re-
ceived from the Federal Government)
actually on hand and available for ex-
penditure; this certification must be
signed by the executive officer of the
IV–D agency submitting the estimate
or a person officially designated by
him, or by a fiscal officer of the State
if required by State law or regulation.
(A form ‘‘Certificate of Availability of
State Funds for Assistance and Admin-
istration during Quarter’’ is available
for submitting this information, but its
use is optional.) If the amount of State
funds (or State and local funds if local-
ities participate in the program),
shown as available for expenditures is
not sufficient to cover the State’s pro-
portionate share of the amount esti-
mated to be expended, the certification
must contain a statement showing the
source from which the amount of the
deficiency is expected to be derived and
the time when this amount is expected
to be made available.

(3) The IV–D agency must also sub-
mit a quarterly statement of expendi-
tures for the title IV–D program. This
is an accounting statement of the dis-
position of the Federal funds granted
for past periods and provides the basis
for making the adjustments necessary
when the State’s estimate for any prior
quarter was greater or less than the
amount the State actually expended in
that quarter. The statement of expend-
itures also shows the share of the Fed-
eral Government in any recoupment,
from whatever source, of expenditures
claimed in any prior period, and also in
expenditures not properly subject to
Federal financial participation which
are acknowledged by the IV–D agency
or have been revealed in the course of
an audit.

(b) Review. The State’s estimate is
analyzed by the regional office and is
forwarded with recommendations as re-
quired to the central office. The cen-
tral office reviews the State’s esti-
mate, other relevant information, and
any adjustments to be made for prior
periods, and computes the grant.

(c) Grant award. The grant award
computation form shows the amount of
the estimate for the ensuing quarter,
and the amounts by which the estimate

is reduced or increased because of over-
or under-estimate for the prior quarter
and for other adjustments. This form is
transmitted to the IV–D agency to
draw the amount of the grant award as
needed, to meet the Federal share of
disbursements. The draw is through a
commercial bank and the Federal Re-
serve system against a continuing let-
ter of credit certified to the Secretary
of the Treasury in favor of the State
payee. A notice of the amount of the
grant award is sent to the State Cen-
tral Information Reception Agency in
accord with section 201 of the Intergov-
ernmental Cooperation Act of 1968.

(d) Letter of credit payment system. The
letter of credit system for payment of
advances of Federal funds was estab-
lished pursuant to Treasury Depart-
ment regulations. (Circular No. 1075),
published in the FEDERAL REGISTER on
July 11, 1967 (32 FR 10201). The HHS
‘‘Instructions to Recipient Organiza-
tions for Use of Letter of Credit’’ was
transmitted to all grantees by memo-
randum from the Assistant Secretary-
Comptroller on January 15, 1968.

(e) General administrative requirements.
With the following exceptions, the pro-
visions of part 74 of this title, estab-
lishing uniform administrative require-
ments and cost principles, shall apply
to all grants made to States under this
part:

45 CFR PART 74

45 CFR 74.23 Cost Sharing or Matching.
45 CFR 74.52 Financial Reporting.

(Approved by the Office of Management and
Budget under control numbers 0960–0239 and
0960–0235)

[40 FR 27147, June 26, 1975, as amended at 51
FR 37731, Oct. 24, 1986; 61 FR 67240, Dec. 20,
1996]

§ 301.16 Withholding of advance funds
for not reporting.

(a) No advance for any quarter will
be made unless full and complete re-
ports on expenditures and collections,
as required by §§ 301.15 and 302.15 of this
chapter, respectively, have been sub-
mitted to the Office by the IV–D agen-
cy for all quarters with the exception
of the two quarters immediately pre-
ceding the quarter for which the ad-
vance is to be made.
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(b) For purposes of this section, a re-
port is full and complete if:

(1) All line items of information are
reported in accordance with OCSE in-
structions; and

(2) The report contains all applicable
information available to the State and
appropriate for inclusion in the report
for the quarter being reported and
prior quarters.

(Collection reporting form approved by the
Office of Management and Budget under con-
trol number 0960–0238 and expenditure re-
porting form approved under control number
0960–0235)

[47 FR 8570, Mar. 1, 1982]

PART 302—STATE PLAN
REQUIREMENTS

Sec.
302.0 Scope of this part.
302.1 Definitions.
302.10 Statewide operations.
302.11 State financial participation.
302.12 Single and separate organizational

unit.
302.13 Plan amendments.
302.14 Fiscal policies and accountability.
302.15 Reports and maintenance of records.
302.17 Inclusion of State statutes.
302.19 Bonding of employees.
302.20 Separation of cash handling and ac-

counting functions.
302.30 Publicizing the availability of sup-

port enforcement services.
302.31 Establishing paternity and securing

support.
302.32 Collection and disbursement of sup-

port payments by the IV–D Agency.
302.33 Service to individuals not receiving

title IV-A or title IV–E foster care assist-
ance.

302.34 Cooperative arrangements.
302.35 State parent locator service.
302.36 Provisions of services in interstate

IV–D cases.
302.37 [Reserved]
302.38 Payments to the family.
302.39 Standards for program operation.
302.40 [Reserved]
302.50 Assignment of rights.
302.51 Distribution of support collections.
302.52 Distribution of support collected in

Title IV–E foster care maintenance
cases.

302.54 Notice of collection of assigned sup-
port.

302.55 Incentive payments to States and po-
litical subdivisions.

302.56 Guidelines for setting child support
awards.

302.60 Collection of past-due support from
Federal tax refunds.

302.65 Withholding of unemployment com-
pensation.

302.70 Required State laws.
302.75 Procedures for the imposition of late

payment fees on noncustodial parents
who owe overdue support.

302.80 Medical support enforcement.
302.85 Mandatory computerized support en-

forcement system.

AUTHORITY: 42 U.S.C. 651 through 658A, 660,
664, 666, 667, 1302, 1396(a)(25), 1396B(d)(2),
1396b(o), 1396(p), 1396(k).

EDITORIAL NOTE: Nomenclature changes to
part 302 appear at 64 FR 6247, Feb. 9, 1999.

SOURCE: 40 FR 27159, June 26, 1975, unless
otherwise noted.

§ 302.0 Scope of this part.

This part defines the State plan pro-
visions required for an approved plan
under title IV–D of the Act.

§ 302.1 Definitions.

The definitions found in § 301.1 of this
chapter also are applicable to this part.

§ 302.10 Statewide operations.

The State plan shall provide that:
(a) It will be in operation on a state-

wide basis in accordance with equitable
standards for administration that are
mandatory throughout the State;

(b) If administered by a political sub-
division of the State, the plan will be
mandatory on such political subdivi-
sion;

(c) The IV–D agency will assure that
the plan is continuously in operation
in all appropriate offices or agencies
through:

(1) Methods for informing staff of
State policies, standards, procedures
and instructions; and

(2) Regular planned examination and
evaluation of operations in local offices
by regularly assigned State staff, in-
cluding regular visits by such staff; and
through reports, controls, or other nec-
essary methods.

§ 302.11 State financial participation.

The State plan shall provide that the
State will participate financially in
the program.
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§ 302.12 Single and separate organiza-
tional unit.

(a) The State plan shall provide for
the establishment or designation of a
single and separate organizational unit
to administer the IV–D plan. Such unit
is referred to as the IV–D agency.
Under this requirement:

(1) The IV-D agency may be:
(i) Located in any other agency of

the State; or,
(ii) Established as a new agency of

the State.
(2) The IV–D agency shall be respon-

sible and accountable for the operation
of the IV–D program. Except as pro-
vided in § 303.20 of this part, the agency
need not perform all the functions of
the IV–D program so long as it insures
that all these functions are being car-
ried out properly, efficiently, and effec-
tively;

(3) If the IV–D agency delegates any
of the functions of the IV–D program to
any other State or local agency or offi-
cial, or any official with whom a coop-
erative agreement as described in
§ 302.34 has been entered into or pur-
chases services from any person or pri-
vate agency pursuant to § 304.22 of this
part, the IV–D agency shall have re-
sponsibility for securing compliance
with the requirements of the State
plan by such agency or officials.

(b) The State plan shall describe the
structure of the IV–D agency and the
distribution of responsibilities among
the major divisions within the unit,
and if it is located within another
agency, show its place in such agency.
If any of the IV–D program functions
are to be performed outside of the IV–
D agency then these functions shall be
listed with the name of the organiza-
tion responsible for performing them.

(Approved by the Office of Management and
Budget under control number 0960–0253)

[40 FR 27159, June 26, 1975, as amended at 51
FR 37731, Oct. 24, 1986; 64 FR 6247, Feb. 9,
1999]

§ 302.13 Plan amendments.

(a) The State plan shall provide that
the plan will be amended whenever
necessary to reflect new or revised Fed-
eral statutes or regulations, or mate-
rial change in any phase of State law,

organization, policy of IV–D agency op-
eration.

(b) Federal financial participation. Ex-
cept where otherwise provided, Federal
financial participation is available in
the additional expenditures resulting
from an amended provision of the State
plan as of the first day of the calendar
quarter in which an approvable amend-
ment is submitted or the date on which
the amended provision becomes effec-
tive in the State, whichever is later.

(Approved by the Office of Management and
Budget under control number 0960–0253)

[40 FR 27159, June 26, 1975, as amended at 51
FR 37731, Oct. 24, 1986]

§ 302.14 Fiscal policies and account-
ability.

The State plan shall provide that the
IV–D agency, in discharging its fiscal
accountability, will maintain an ac-
counting system and supporting fiscal
records adequate to assure that claims
for Federal funds are in accord with ap-
plicable Federal requirements. The re-
tention and custodial requirements for
these records are prescribed in 45 CFR
part 74.

§ 302.15 Reports and maintenance of
records.

The State plan shall provide that:
(a) The IV–D agency will maintain

records necessary for the proper and ef-
ficient operation of the plan, including
records regarding:

(1) Applications pursuant to § 302.33
for support services available under the
State plan;

(2) Location of noncustodial parents,
actions to establish paternity and ob-
tain and enforce support, and the costs
incurred in such actions;

(3) Amount and sources of support
collections and the distribution of
these collections;

(4) Any fees charged or paid for sup-
port enforcement services;

(5) Any other administrative costs;
(6) Any other information required

by the Office; and
(7) Statistical, fiscal, and other

records necessary for reporting and ac-
countability required by the Secretary.
The retention and custodial require-
ments for these records are prescribed
in 45 CFR part 74.
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(b) The IV–D agency will make such
reports in such form and containing
such information, as the Secretary
may from time to time require, and
comply with such provisions as he may
from time to time find necessary to as-
sure the correctness and verification of
such reports.

(Approved by the Office of Management and
Budget under control numbers 0960–0154,
0960–0226 and 0960–0238)

[40 FR 27159, June 26, 1975, as amended at 47
FR 57281, Dec. 23, 1982; 48 FR 51917, Nov. 15,
1983; 51 FR 37731, Oct. 24, 1986; 61 FR 67240,
Dec. 20, 1996]

§ 302.17 Inclusion of State statutes.
The State plan shall provide a copy

of State statutes, or regulations pro-
mulgated pursuant to such statutes
and having the force of law (including
citations of such statutes and regula-
tions), that provide procedures to de-
termine the paternity of a child born
out of wedlock, to establish the child
support obligation of a responsible par-
ent, and to enforce a support obliga-
tion, including spousal support if ap-
propriate.

(Approved by the Office of Management and
Budget under control numbers 0960–0253 and
0960–0385)

[50 FR 19647, May 9, 1985, as amended at 51
FR 37731, Oct. 24, 1986]

§ 302.19 Bonding of employees.
The State plan shall provide that the

following requirements and criteria to
bond employees are in effect:

(a) IV–D responsibility. The IV–D
agency will insure that every person,
who has access to or control over funds
collected under the child support en-
forcement program, is covered by a
bond against loss resulting from em-
ployee dishonesty.

(b) Scope. The requirement in para-
graph (a) of this section applies to
every person who, as a regular part of
his or her employment, receives, dis-
burses, handles or has access to sup-
port collections, which includes:

(1) IV–D agency employees and em-
ployees of any other State or local
agency to which IV–D functions have
been delegated.

(2) Employees of a court or law en-
forcement official performing under a

cooperative agreement with the IV–D
agency.

(3) Employees of any private or gov-
ernmental entity from which the IV–D
agency purchases services.

(c) Bond. The bond will be for an
amount which the State IV–D agency
deems adequate to indemnify the State
IV–D program for loss resulting from
employee dishonesty.

(d) Self-bonding System. A State or po-
litical subdivision may comply with
the requirement in paragraph (a) of
this section:

(1) By means of a self-bonding system
established under State law or,

(2) In the case of a political subdivi-
sion, by means of a self-bonding system
approved by the State IV–D agency.

(e) IV–D liability. The requirements of
this section do not reduce or limit the
ultimate liability of the IV–D agency
for losses of support collections from
the State’s IV–D program.

[44 FR 28803, May 17, 1979; 44 FR 45137, Aug.
1, 1979, as amended at 47 FR 57281, Dec. 23,
1982]

§ 302.20 Separation of cash handling
and accounting functions.

The State plan shall provide that the
following requirements and criteria to
separate the cash handling and ac-
counting functions are in effect.

(a) IV–D responsibility. The IV–D
agency will maintain methods of ad-
ministration designed to assure that
persons responsible for handling cash
receipts of support do not participate
in accounting or operating functions
which would permit them to conceal in
the accounting records the misuse of
support receipts. Such methods of ad-
ministration shall follow generally rec-
ognized accounting standards.

(b) Scope. The requirement in para-
graph (a) of this section applies to per-
sons who participate in the collection,
accounting or operating functions
which include:

(1) IV–D agency employees and em-
ployees of any other State or local
agency to which IV–D functions have
been delegated.

(2) Employees of a court or law en-
forcement official performing under a
cooperative agreement with the IV–D
agency.
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(3) Employees of any private or gov-
ernmental entity from which the IV–D
agency purchases services.

(c) Exception. The Regional Office
may grant a waiver to sparsely popu-
lated geographical areas, where the re-
quirements in paragraph (a) of this sec-
tion would necessitate the hiring of un-
reasonable numbers of additional staff.
The IV–D agency must document such
administrative infeasibility and pro-
vide an alternative system of controls
that reasonably insures that support
collections will not be misused.

[44 FR 28803, May 17, 1979, as amended at 47
FR 57281, Dec. 23, 1982]

§ 302.30 Publicizing the availability of
support enforcement services.

Effective October 1, 1985, the State
plan shall provide that the State will
publicize regularly and frequently the
availability of support enforcement
services under the plan through public
service announcements. Publicity must
include information on any application
fees which may be imposed for such
services and a telephone number or
postal address where further informa-
tion may be obtained.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19647, May 9, 1985, as amended at 51
FR 37731, Oct. 24, 1986]

§ 302.31 Establishing paternity and se-
curing support.

The State plan shall provide that:
(a) The IV–D agency will undertake:
(1) In the case of a child born out of

wedlock with respect to whom an as-
signment as defined in § 301.1 of this
chapter is effective, to establish the
paternity of such child; and

(2) In the case of any individual with
respect to whom an assignment as de-
fined in § 301.1 of this chapter is effec-
tive, to secure support for a child or
children from any person who is legally
liable for such support, using State
laws regarding intrastate and inter-
state establishment and enforcement of
support obligations. Effective October
1, 1985, this includes securing support
for a spouse or former spouse who is
living with the child or children, but
only if a support obligation has been
established for that spouse and the

child support obligation is being en-
forced under the title IV–D State plan.

(3) [Reserved]
(4) When assigned medical support

payments are received and retained by
a non-IV-A Medicaid recipient, the IV–
D agency shall notify the Medicaid
agency whenever it discovers that di-
rectly received medical support pay-
ments are being, or have been, re-
tained.

(b) Upon receiving notice of a claim
of good cause for failure to cooperate,
the IV–D agency will suspend all ac-
tivities to establish paternity or secure
support until notified of a final deter-
mination by the appropriate agency.

(c) The IV–D agency will not under-
take to establish paternity or secure
support in any case for which it has re-
ceived notice that there has been a
finding of good cause unless there has
been a determination that support en-
forcement may proceed without the
participation of the caretaker or other
relative. If there has been such a deter-
mination, the IV–D agency will under-
take to establish paternity or secure
support but may not involve the care-
taker or other relative in such under-
taking.

(Approved by the Office of Management and
Budget under control numbers 0960–0385 and
0970–0107)

[50 FR 19647, May 9, 1985, as amended at 51
FR 25526, July 15, 1986; 51 FR 37731, Oct. 24,
1986; 56 FR 8003, Feb. 26, 1991; 64 FR 6247, Feb.
9, 1999]

§ 302.32 Collection and disbursement
of support payments by the IV–D
Agency.

The State plan shall provide that ef-
fective October 1, 1998 (or October 1,
1999, for States which paid support
through courts on August 22, 1996,):

(a) In any case in which support pay-
ments are collected for a recipient of
aid under the State’s title IV–A plan
with respect to whom an assignment
under section 408(a)(3) of the Act is ef-
fective, such payments shall be made
to the State disbursement unit and
shall not be paid directly to the family.

(b) Timeframes for disbursement of
support payments by State disburse-
ment unit (SDU) under section 454B of
the Act.

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00221 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



222

45 CFR Ch. III (10–1–01 Edition)§ 302.33

(1) In interstate IV–D cases, amounts
collected by the responding State on
behalf of the initiating State must be
forwarded to the initiating State with-
in 2 business days of the initial point of
receipt by the SDU in the responding
State, in accordance with
§ 303.7(c)(7)(iv).

(2) Amounts collected by the IV–D
agency on behalf of recipients of aid
under the State’s title IV–A or IV–E
plan for whom an assignment under
sections 408(a)(3) or 471(a)(17) of the Act
is effective shall be disbursed by the
SDU within the following timeframes:

(i) Except as specified under para-
graph (b)(2)(iv) of this section, if the
SDU sends payment to the family
(other than payments sent to the fam-
ily from the State share of assigned
support collections), the SDU must
send these payments within 2 business
days of the end of the month in which
the payment was received by the SDU.
Any payment passed through to the
family from the State share of assigned
support collections must be sent to the
family within 2 business days of the
date of receipt by the SDU.

(ii) Except as specified under para-
graph (b)(2)(iv) of this section, when
the SDU sends collections to the fam-
ily for the month after the month the
family becomes ineligible for title IV–
A, the SDU must send collections to
the family within 2 business days of
the date of initial receipt in the State.

(iii) Except as specified under para-
graph (b)(2)(iv) of this section, when
the SDU sends collections to the IV–E
foster care agency under § 302.52(b)(2)
and (4) of this part, the SDU must send
collections to the IV–E agency within
15 business days of the end of the
month in which the support was ini-
tially received in the State.

(iv) Collections as a result of Federal
income tax refund offset paid to the
family under section 457(a)(2)(iv) of the
Act or distributed in title IV–E foster
care cases under § 302.52(b)(4) of this
part, must be sent to the IV–A family
or IV–E agency, as appropriate, within
30 calendar days of the date of initial
receipt by the IV–D agency, unless
State law requires a post-offset appeal
process and an appeal is filed timely, in
which case the SDU must send any
payment to the IV–A family or IV–E

agency within 15 calendar days of the
date the appeal is resolved.

(3)(i) Except as provided under para-
graph (b)(3)(ii) of this section, amounts
collected on behalf of individuals re-
ceiving services under § 302.33 of this
part shall be disbursed by the SDU pur-
suant to section 457 of the Act, within
2 business days of initial receipt in the
State.

(ii) Collections due the family under
section 457(a)(2)(iv) of the Act as a re-
sult of Federal income tax refund off-
set must be sent to the family within
30 calendar days of the date of initial
receipt in the IV–D agency, except:

(A) If State law requires a post-offset
appeal process and an appeal is timely
filed, in which case the SDU must send
any payment to the family within 15
calendar days of the date the appeal is
resolved; or

(B) As provided in § 303.72(h)(5) of this
chapter.

[64 FR 6247, Feb. 9, 1999]

§ 302.33 Services to individuals not re-
ceiving title IV-A or title IV–E foster
care assistance.

(a) Availability of Services. (1) The
State plan must provide that the serv-
ices established under the plan shall be
made available to any individual who:

(i) Files an application for the serv-
ices with the IV–D agency. In an inter-
state case, only the initiating State
may require an application under this
section; or

(ii) Is a non-IV-A Medicaid recipient;
or

(iii) Has been receiving IV–D services
and is no longer eligible for assistance
under the title IV-A, IV–E foster care,
and Medicaid program.

(2) The State may not require an ap-
plication, other request for services or
an application fee from any individual
who is eligible to receive services
under paragraphs (a)(1) (ii) and (iii) of
this section. If an individual receiving
services under paragraph (a)(1)(iii) of
this section refuses services in response
to a notice under paragraph (a)(4) of
this section, and subsequently requests
services, that individual must file an
application and pay an application fee.

(3) The State may not charge fees or
recover costs from any individual who
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is eligible to receive services under
paragraph (a)(1)(ii) of this section.

(4) Whenever a family is no longer el-
igible for assistance under the State’s
title IV-A, IV–E foster care, and Med-
icaid programs, the IV–D agency must
notify the family, within five working
days of the notification of ineligibility,
that IV–D services will be continued
unless the IV–D agency is notified to
the contrary by the family. The notice
must inform the family of the con-
sequences of continuing to receive IV–
D services, including the available
services and the State’s fees, cost re-
covery and distribution policies.

(5) The State must provide all appro-
priate IV–D services, in addition to IV–
D services related to securing medical
support, to all individuals who are eli-
gible to receive services under para-
graph (a)(1)(ii) of this section unless
the individual notifies the State that
only IV–D services related to securing
medical support are wanted.

(b) Definitions. For purposes of this
section:

Applicant’s income means the dispos-
able income available for the appli-
cant’s use under State law.

(c) Application fee. (1) Beginning Octo-
ber 1, 1985, the State plan must provide
that an application fee will be charged
for each individual who applies for
services under this section. Under this
paragraph:

(i) The State shall collect the appli-
cation fee from the individual applying
for IV–D services or pay the applica-
tion fee out of State funds.

(ii) The State may recover the appli-
cation fee from the noncustodial par-
ent who owes a support obligation to a
non-IV-A family on whose behalf the
IV–D agency is providing services and
repay it to the applicant or itself.

(iii) State funds used to pay an appli-
cation fee are not program expendi-
tures under the State plan but are pro-
gram income under § 304.50 of this chap-
ter.

(iv) Any application fee charged must
be uniformly applied on a statewide
basis and must be:

(A) A flat dollar amount not to ex-
ceed $25 (or such higher or lower
amount as the Secretary may deter-
mine to be appropriate for any fiscal

year to reflect increases or decreases in
administrative costs); or

(B) An amount based on a fee sched-
ule not to exceed the flat dollar
amount specified in paragraph
(c)(2)(iv)(A) of this section. The fee
schedule must be based on the appli-
cant’s income.

(v) The State may allow the jurisdic-
tion that collects support for the State
under this part to retain any applica-
tion fee collected under this section.

(2) In an interstate case, the applica-
tion fee is charged by the State where
the individual applies for services
under this section.

(d) Recovery of costs. (1) The State
may elect in its State plan to recover
any costs incurred in excess of any fees
collected to cover administrative costs
under the IV–D State plan. A State
which elects to recover costs shall col-
lect on a case by case basis either ex-
cess actual or standardized costs:

(i) From the individual who owes a
support obligation to a non-IV-A fam-
ily on whose behalf the IV–D agency is
providing services under this section;
or

(ii) From the individual who is re-
ceiving IV–D services under paragraph
(a)(1) (i) or (iii) of this section, either
directly or from the support collected
on behalf of the individual, but only if
the State has in effect a procedure for
informing all individuals authorized
within the State to establish an obliga-
tion for support that the State will re-
cover costs from the individual receiv-
ing IV–D services under paragraphs
(a)(1) (i) and (iii) of this section.

(2) A State that recovers standard-
ized costs under paragraph (d)(1) of this
section shall develop a written method-
ology to determine standardized costs
which are as close to actual costs as is
possible. This methodology must be
made available to any individual upon
request.

(3) The IV–D agency shall not treat
any amount collected from the indi-
vidual as a recovery of costs under
paragraph (d)(1)(i) of this section ex-
cept amounts which exceed the current
support owed by the individual under
the obligation.

(4) If a State elects to recover costs
under paragraph (d)(1)(ii) of this sec-
tion, the IV–D agency may attempt to
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seek reimbursement from the indi-
vidual who owes a support obligation
for any costs paid by the individual
who is receiving IV–D services and pay
all amounts reimbursed to the indi-
vidual who is receiving IV–D services.

(5) If a State elects to recover costs
under this section, the IV–D agency
must notify, consistent with the option
selected, either the individual who is
receiving IV–D services under para-
graphs (a)(1) (i) or (iii) of this section,
or the individual who owes a support
obligation that such recovery will be
made. In an interstate case, the IV–D
agency where the case originated must
notify the individual receiving IV–D
services of the States that recover
costs.

(6) The IV–D agency must notify the
IV–D agencies in all other States if it
recovers costs from the individual re-
ceiving IV–D services.

(Approved by the Office of Management and
Budget under control numbers 0960–0253,
0960–0385, 0960–0402, and 0970–0107)

[49 FR 36772, Sept. 19, 1984, as amended at 50
FR 19648, May 9, 1985; 51 FR 37731, Oct. 24,
1986; 56 FR 8003, Feb. 26, 1991; 61 FR 67240,
Dec. 20, 1996]

§ 302.34 Cooperative arrangements.
The State plan shall provide that the

State will enter into written agree-
ments for cooperative arrangements
under § 303.107 with appropriate courts,
law enforcement officials, Indian tribes
or tribal organizations. Such arrange-
ments may be entered into with a sin-
gle official covering more than one
court, official, or agency, if the single
official has the legal authority to enter
into arrangements on behalf of the
courts, officials, or agencies. Such ar-
rangements shall contain provisions
for providing courts and law enforce-
ment officials with pertinent informa-
tion needed in locating noncustodial
parents, establishing paternity and se-
curing support, to the extent that such
information is relevant to the duties to
be performed pursuant to the arrange-
ment. They shall also provide for as-
sistance to the IV–D agency in car-
rying out the program, and may relate
to any other matters of common con-
cern. Under matters of common con-
cern, such arrangements may include

provisions for the investigation and
prosecution of fraud directly related to
paternity and child and spousal sup-
port, and provisions to reimburse
courts and law enforcement officials
for their assistance.

[54 FR 30222, July 19, 1989, as amended at 61
FR 67240, Dec. 20, 1996; 64 FR 6248, Feb. 9,
1999]

§ 302.35 State parent locator service.
The State plan shall provide as fol-

lows:
(a) The IV–D agency shall establish a

State PLS using:
(1) All relevant sources of informa-

tion and records available in the State,
and in other States as appropriate; and

(2) The Federal PLS of the Depart-
ment of Health and Human Services.

(b)(1) The IV–D agency shall establish
a central State PLS office and may
also designate additional IV–D offices
within the State to submit requests to
the Federal PLS.

(2) To designate more than two addi-
tional IV–D offices within the State,
the IV–D agency must obtain written
approval from the Office.

(c) The State PLS shall only accept
requests to use the Federal PLS from:

(1) Any State or local agency or offi-
cial seeking to collect child and spous-
al support obligations under the State
plan;

(2) A court that has authority to
issue an order or to serve as the initi-
ating court in an action to seek an
order against an noncustodial parent
for the support and maintenance of a
child, or any agency of such court;

(3) The resident parent, legal guard-
ian, attorney, or agent of a child who is
not receiving aid under title IV–A of
the Act; and

(4) Authorized persons as defined in
§ 303.15 of this chapter if an agreement
is in effect under § 303.15 to use the Fed-
eral PLS in connection with parental
kidnapping, visitation or child custody
cases.

(5) A State agency that is admin-
istering a program operated under a
State plan under subpart 1 of part B, or
a State plan approved under subpart 2
of part B or under part E.

(d) The State PLS shall, subject to
the privacy safeguards required under
section 454(26) of the Act, disclose only
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the information described in sections
453 and 463 of the Act to the authorized
persons specified in such sections for
the purposes specified in such sections.

[46 FR 54556, Nov. 3, 1981, as amended at 47
FR 57281, Dec. 23, 1982; 50 FR 19648, May 9,
1985; 64 FR 6248, Feb. 9, 1999]

§ 302.36 Provision of services in inter-
state IV–D cases.

(a) The State plan shall provide that
the State will extend the full range of
services available under its IV–D plan
to any other State in accordance with
the requirements set forth in § 303.7 of
this chapter.

(b) The State plan shall provide that
the State will establish a central reg-
istry for interstate IV–D cases in ac-
cordance with the requirements set
forth in § 303.7(a) of this chapter.

[53 FR 5256, Feb. 22, 1988, as amended at 61
FR 67240, Dec. 20, 1996]

§ 302.37 [Reserved]

§ 302.38 Payments to the family.

The State plan shall provide that any
payment required to be made under
§§ 302.32 and 302.51 of this part to a fam-
ily will be made to the resident parent,
legal guardian, or caretaker relative
having custody of or responsibility for
the child or children.

§ 302.39 Standards for program oper-
ation.

The State plan shall provide that the
IV–D agency will comply with the
standards for program operation and
the organizational and staffing require-
ments prescribed by part 303 of this
chapter.

[41 FR 55348, Dec. 20, 1976]

§ 302.40 [Reserved]

§ 302.50 Assignment of rights.

The State plan shall provide as fol-
lows:

(a) An assignment of support rights,
as defined in § 301.1 of this chapter, con-
stitutes an obligation owed to the
State by the individual responsible for
providing such support. Such obliga-
tion shall be established by:

(1) Order of a court of competent ju-
risdiction or of an administrative proc-
ess; or

(2) Except for obligations assigned
under 42 CFR 433.146, other legal proc-
ess as established by State laws, such
as a legally enforceable and binding
agreement.

(b) The amount of the obligation de-
scribed in paragraph (a) of this section
shall be:

(1) The amount specified in the order
of a court of competent jurisdiction or
administrative process which covers
the assigned support rights.

(2) If there is no court or administra-
tive order, an amount determined in
writing by the IV–D agency as part of
the legal process referred to in para-
graph (a)(2) of this section in accord-
ance with the requirements of § 302.56;
or

(c) The obligation described in para-
graph (a) of this section shall be
deemed for collection purposes to be
collectible under all applicable State
and local processes.

(d) Any amounts which represent
support payments collected from an in-
dividual responsible for providing sup-
port under the State plan shall reduce,
dollar for dollar, the amount of his ob-
ligation under this section.

(e) No portion of any amounts col-
lected which represent an assigned sup-
port obligation defined under § 301.1 of
this chapter may be used to satisfy a
medical support obligation unless the
court or administrative order des-
ignates a specific dollar amount for
medical purposes.

[64 FR 6248, Feb. 9, 1999]

§ 302.51 Distribution of support collec-
tions.

The State plan shall provide as fol-
lows:

(a)(1) For purposes of distribution in
a IV–D case, amounts collected, except
as provided under paragraph (a)(3) of
this section, shall be treated first as
payment on the required support obli-
gation for the month in which the sup-
port was collected and if any amounts
are collected which are in excess of
such amount, these excess amounts
shall be treated as amounts which rep-
resent payment on the required sup-
port obligation for previous months.
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(2) In title IV–A and title IV–E foster
care cases in which conversion to a
monthly amount is necessary because
support is ordered to be paid other
than monthly, the IV–D agency may
round off the converted amount to
whole dollar amount for the purpose of
distribution under this section and
§ 302.52 of this part.

(3) Amounts collected through Fed-
eral income tax refund offset must be
distributed as arrearages in accordance
with § 303.72(h) of this chapter, and sec-
tion 457(a)(2)(iv) of the Act.

(4)(i) Effective October 1, 1998 (or Oc-
tober 1, 1999 if applicable) except with
respect to those collections addressed
under paragraph (a)(3) of this section
and except as specified under para-
graph (a)(4)(ii) of this section, with re-
spect to amounts collected and distrib-
uted under title IV–D of the Act, the
date of collection for distribution pur-
poses in all IV–D cases is the date of re-
ceipt in the State disbursement unit
established under section 454B of the
Act.

(ii) If current support is withheld by
an employer in the month when due,
and received by the State in a month
other than the month when due, the
date of withholding may be deemed to
be the date of collection.

(iii) When the date of collection pur-
suant to this subparagraph is deemed
to be the date the wage or other in-
come was withheld, and the employer
fails to report the date of withholding,
the IV–D agency must reconstruct that
date by contacting the employer or
comparing actual amounts collected
with the pay schedule specified in the
court or administrative order.

(b) If an amount collected as support
represents payment on the required
support obligation for future months,
the amount shall be applied to such fu-
ture months. However, no such
amounts shall be applied to future
months unless amounts have been col-
lected which fully satisfy the support
obligation assigned under section
403(a)(8) of the Act for the current
month and all past months.

(c)(1) The amounts collected by the
IV–D agency which represent specific
dollar amounts designated in the sup-
port order for medical purposes that
have been assigned to the State under

42 CFR 433.146 shall be forwarded to the
Medicaid agency for distribution under
42 CFR 433.154.

(2) When a family ceases receiving as-
sistance under the State’s title XIX
plan, the assignment of medical sup-
port rights under section 1912 of the
Act terminates, except for the amount
of any unpaid medical support obliga-
tion that has accrued under such as-
signment. The IV–D agency shall at-
tempt to collect any unpaid specific
dollar amounts designated in the sup-
port order for medical purposes. Under
this requirement, any medical support
collection made by the IV–D agency
under this paragraph shall be for-
warded to the Medicaid agency for dis-
tribution under 42 CFR 433.154.

[64 FR 6248, Feb. 9, 1999]

§ 302.52 Distribution of support col-
lected in Title IV–E foster care
maintenance cases.

Effective October 1, 1984, the State
plan shall provide as follows:

(a) For purposes of distribution under
this section, amounts collected in fos-
ter care maintenance cases shall be
treated in accordance with the provi-
sions of § 302.51(a) of this part.

(b) The amounts collected as support
by the IV–D agency under the State
plan on behalf of children for whom the
State is making foster care mainte-
nance payments under the title IV–E
State plan and for whom an assign-
ment under section 471(a)(17) of the Act
is effective shall be distributed as fol-
lows:

(1) Any amount that is collected in a
month which represents payment on
the required support obligation for
that month shall be retained by the
State to reimburse itself for foster care
maintenance payments. Of that
amount retained by the State as reim-
bursement for that month’s foster care
maintenance payment, the State IV–D
agency shall determine the Federal
government’s share so that the State
may reimburse the Federal government
to the extent of its participation in fi-
nancing of the foster care maintenance
payment.

(2) If the amount collected is in ex-
cess of the monthly amount of the fos-
ter care maintenance payment but not
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more than the monthly support obliga-
tion, the State must pay the excess to
the State agency responsible for super-
vising the child’s placement and care
under section 472(a)(2) of the Act. The
State agency must use the money in
the manner it determines will serve the
best interests of the child including:

(i) Setting aside amounts for the
child’s future needs; or

(ii) Making all or part of the amount
available to the person responsible for
meeting the child’s daily needs to be
used for the child’s benefit.

(3) If the amount collected exceeds
the amount required to be distributed
under paragraphs (b) (1) and (2) of this
section, but not the total unreimbursed
foster care maintenance payments pro-
vided under title IV–E or unreimbursed
assistance payments provided under
title IV–A, the State shall retain the
excess to reimburse itself for these
payments. If past assistance or foster
care maintenance payments are great-
er than the total support obligation
owed, the maximum amount the State
may retain as reimbursement for such
payments is the amount of such obliga-
tion. If amounts are collected which
represent the required support obliga-
tion for periods prior to the first
month in which the family received as-
sistance under the State’s title IV–A
plan or foster care maintenance pay-
ments under the State’s title IV–E
plan, such amounts may be retained by
the State to reimburse the difference
between such support obligation and
such payments. Of the amounts re-
tained by the State, the State IV–D
agency shall determine the Federal
government’s share of the amount so
that the State may reimburse the Fed-
eral government to the extent of its
participation in financing the assist-
ance payments and foster care mainte-
nance payments.

(4) Any balance shall be paid to the
State agency responsible for super-
vising the child’s placement and care
and shall be used to serve the best in-
terests of the child as specified in para-
graph (b)(2) of this section.

(5) If an amount collected as support
represents payment on the required
support obligation for future months,
the amount shall be applied to those
future months. However, no amounts

shall be applied to future months un-
less amounts have been collected which
fully satisfy the support obligation as-
signed under sections 408(a)(3) and 471
(a)(17) of the Act for the current month
and all past months.

(c) When a State ceases making fos-
ter care maintenance payments under
the State’s title IV–E State plan, the
assignment of support rights under sec-
tion 471(a)(17) of the Act terminates ex-
cept for the amount of any unpaid sup-
port that has accrued under the assign-
ment. The IV–D agency shall attempt
to collect such unpaid support. Under
this requirement, any collection made
by the State under this paragraph must
be distributed in accordance with para-
graph (b)(3) of this section.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19648, May 9, 1985, as amended at 50
FR 31719, Aug. 6, 1985; 51 FR 37731, Oct. 24,
1986; 64 FR 6249, Feb. 9, 1999]

§ 302.54 Notice of collection of as-
signed support.

(a) Effective January 1, 1993, the
State plan shall provide that the State
has in effect procedures for issuing no-
tices of collections as follows:

(1) The IV–D agency must provide a
monthly notice of the amount of sup-
port payments collected for each
month to individuals who have as-
signed rights to support under section
408(a)(3) of the Act, unless no collection
is made in the month, the assignment
is no longer in effect and there are no
longer any assigned arrearages, or the
conditions in paragraph (c) of this sec-
tion are met.

(2) The monthly notice must list sep-
arately payments collected from each
noncustodial parent when more than
one noncustodial parent owes support
to the family and must indicate the
amount of current support collected,
the amount of arrearages collected and
the amount of support collected which
was paid to the family.

(b)(1) The Office may grant a waiver
to permit a State to provide quarterly,
rather than monthly, notices, if the
State:

(i) Until September 30, 1997, does not
have an automated system that per-
forms child support enforcement ac-
tivities consistent with § 302.85 or has
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an automated system that is unable to
generate monthly notices; or

(ii) Uses a toll-free automated voice
response system which provides the in-
formation required under paragraph
(b)(2) of this section.

(2) A quarterly notice must be pro-
vided in accordance with conditions set
forth in paragraph (b)(1) of this section
and such notice must contain the infor-
mation set forth in paragraph (b)(2) of
this section.

[57 FR 30681, July 10, 1992, as amended at 61
FR 67241, Dec. 20, 1996; 64 FR 6249, Feb. 9,
1999]

§ 302.55 Incentive payments to States
and political subdivisions.

Effective October 1, 1985, in order for
the State to be eligible to receive any
incentive payments under § 304.12 and
part 305 of this chapter, the State plan
shall provide that, if one or more polit-
ical subdivisions of the State partici-
pate in the costs of carrying out the
activities under the State plan during
any period, each such subdivision shall
be entitled to receive an appropriate
share of any incentive payments made
to the State for such period, as deter-
mined by the State in accordance with
§ 303.52 of this chapter, taking into ac-
count the efficiency and effectiveness
of the political subdivision in carrying
out the activities under the State plan.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19649, May 9, 1985; 50 FR 23958, June 7,
1985, as amended at 51 FR 37731, Oct. 24, 1986;
54 FR 32309, Aug. 4, 1989; 65 FR 82208, Dec. 27,
2000]

§ 302.56 Guidelines for setting child
support awards.

(a) Effective October 13, 1989, as a
condition of approval of its State plan,
the State shall establish one set of
guidelines by law or by judicial or ad-
ministrative action for setting and
modifying child support award
amounts within the State.

(b) The State shall have procedures
for making the guidelines available to
all persons in the State whose duty it
is to set child support award amounts.

(c) The guidelines established under
paragraph (a) of this section must at a
minimum:

(1) Take into consideration all earn-
ings and income of the noncustodial
parent;

(2) Be based on specific descriptive
and numeric criteria and result in a
computation of the support obligation;
and

(3) Provide for the child(ren)’s health
care needs, through health insurance
coverage or other means.

(d) The State must include a copy of
the guidelines in its State plan.

(e) The State must review, and re-
vise, if appropriate, the guidelines es-
tablished under paragraph (a) of this
section at least once every four years
to ensure that their application results
in the determination of appropriate
child support award amounts.

(f) Effective October 13, 1989, the
State must provide that there shall be
a rebuttable presumption, in any judi-
cial or administrative proceeding for
the award of child support, that the
amount of the award which would re-
sult from the application of the guide-
lines established under paragraph (a) of
this section is the correct amount of
child support to be awarded.

(g) A written finding or specific find-
ing on the record of a judicial or ad-
ministrative proceeding for the award
of child support that the application of
the guidelines established under para-
graph (a) of this section would be un-
just or inappropriate in a particular
case shall be sufficient to rebut the
presumption in that case, as deter-
mined under criteria established by the
State. Such criteria must take into
consideration the best interests of the
child. Findings that rebut the guide-
lines shall state the amount of support
that would have been required under
the guidelines and include a justifica-
tion of why the order varies from the
guidelines.

(h) As part of the review of a State’s
guidelines required under paragraph (e)
of this section, a State must consider
economic data on the cost of raising
children and analyze case data, gath-
ered through sampling or other meth-
ods, on the application of, and devi-
ations from, the guidelines. The anal-
ysis of the data must be used in the
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State’s review of the guidelines to en-
sure that deviations from the guide-
lines are limited.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19649, May 9, 1985; 50 FR 23958, June 7,
1985, as amended at 51 FR 37731, Oct. 24, 1986;
56 FR 22354, May 15, 1991]

§ 302.60 Collection of past-due support
from Federal tax refunds.

The State plan shall provide that:
(a) The IV–D agency has in effect pro-

cedures necessary to obtain payment of
past-due support from Federal tax re-
funds as set forth in section 464 of the
Act, § 303.72 of this chapter, and regula-
tions of the Internal Revenue Service
at 26 CFR 304.6402–1; and

(b) The IV–D agency shall take the
steps necessary to implement and use
these procedures.

(Approved by the Office of Management and
Budget under control number 0960–0253)

[47 FR 7428, Feb. 19, 1982]

§ 302.65 Withholding of unemployment
compensation.

The State plan shall provide that the
requirements of this section are met.

(a) Definitions. When used in this sec-
tion:

Legal process means a writ, order,
summons or other similar process in
the nature of a garnishment, which is
issued by a court of competent jurisdic-
tion or by an authorized official pursu-
ant to an order of such court or pursu-
ant to State or local law.

State employment security agency or
SESA means the State agency charged
with the administration of the State
unemployment compensation laws in
accordance with title III of the Act.

Unemployment compensation means
any compensation payable under State
unemployment compensation law (in-
cluding amounts payable in accordance
with agreements under any Federal un-
employment compensation law). It in-
cludes extended benefits, unemploy-
ment compensation for Federal em-
ployees, unemployment compensation
for ex-servicemen, trade readjustment
allowances, disaster unemployment as-
sistance, and payments under the Red-
wood National Park Expansion Act.

(b) Agreement. The State IV–D agency
shall enter into a written agreement
with the SESA in its State for the pur-
pose of withholding unemployment
compensation from individuals with
unmet support obligations being en-
forced by the IV–D agency. The IV–D
agency shall agree only to a with-
holding program that it expects to be
cost-effective and to reimbursement
for the SESA’s actual, incremental
costs of providing services to the IV–D
agency.

(c) Functions to be performed by the
IV–D agency. The IV–D agency shall:

(1) Determine periodically from in-
formation provided by the SESA under
section 508 of the Unemployment Com-
pensation Amendments of 1976 whether
individuals applying for or receiving
unemployment compensation owe sup-
port obligations that are being en-
forced by the IV–D agency.

(2) Enforce unmet support obliga-
tions by arranging for the withholding
of unemployment compensation based
on a voluntary agreement with the in-
dividual who owes the support, or in
appropriate cases which meet the case
selection criteria established under
paragraph (c)(3), through legal process
pursuant to State or local law. If a vol-
untary agreement is obtained, the IV–
D agency must give the SESA a copy of
the voluntary agreement.

(3) Establish and use written criteria
for selecting cases to pursue via the
withholding of unemployment com-
pensation for support purposes. These
criteria must be designed to insure
maximum case selection and minimal
discretion in the selection process.

(4) Provide a receipt at least annu-
ally to an individual who requests a re-
ceipt for the support paid via the with-
holding of unemployment compensa-
tion, if receipts are not provided
through other means.

(5) Maintain direct contact with the
SESA in its State:

(i) By processing cases through the
SESA in its own State or through IV–
D agencies in other States; and

(ii) By receiving all amounts with-
held by the SESA in its own State and
forwarding any amounts withheld on
behalf of IV–D agencies in other States
to those agencies.
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(6) Reimburse the administrative
costs incurred by the SESA that are
actual, incremental costs attributable
to the process of withholding unem-
ployment compensation for support
purposes insofar as these costs have
been agreed upon by the SESA and the
IV–D agency.

(7) Review and document, at least an-
nually, program operations, including
case selection critieria established
under paragraph (c)(3), and costs of the
withholding process versus the
amounts collected and, as necessary,
modify procedures and renegotiate the
services provided by the SESA to im-
prove program and cost effectiveness.

[49 FR 8927, Mar. 9, 1984]

§ 302.70 Required State laws.
(a) Required Laws. The State plan

shall provide that, in accordance with
sections 454(20) and 466 of the Act and
part 303 of this chapter, the State has
in effect laws providing for, and has
implemented procedures to improve,
program effectiveness:

(1) Procedures for carrying out a pro-
gram of withholding under which new
or existing support orders are subject
to the State law governing withholding
so that a portion of the noncustodial
parent’s wages may be withheld, in ac-
cordance with the requirements set
forth in § 303.100 of this chapter;

(2) Expedited processes to establish
paternity and to establish and enforce
child support orders having the same
force and effect as those established
through full judicial process, in accord-
ance with the requirements set forth in
§ 303.101 of this chapter;

(3) Procedures for obtaining overdue
support from State income tax refunds
on behalf of individuals receiving IV–D
services, in accordance with the re-
quirements set forth in § 303.102 of this
chapter;

(4) Procedures for the imposition of
liens against the real and personal
property of noncustodial parents who
owe overdue support, in accordance
with the requirements set forth in
§ 303.103 of this chapter;

(5)(i) Procedures for the establish-
ment of paternity for any child at least
to the child’s 18th birthday, including
any child for whom paternity has not
yet been established and any child for

whom a paternity action was pre-
viously dismissed under a statute of
limitations of less than 18 years; and

(ii) Effective November 1, 1989, proce-
dures under which the State is required
(except in cases where the individual
involved has been found under §§ 232.40
through 232.49 of this title or 42 CFR
433.147 to have good cause for refusing
to cooperate or if, in accordance with
§ 303.5(b) of this chapter the IV–D agen-
cy has determined that it would not be
in the best interest of the child to es-
tablish paternity in a case involving
incest or forcible rape, or in any case
in which legal proceedings for adoption
are pending) to require the child and
all other parties in a contested pater-
nity case to submit to genetic tests
upon the request of any such party, in
accordance with § 303.5 (d) and (e) of
this chapter.

(iii) Procedures for a simple civil
process for voluntarily acknowledging
paternity under which the State must
provide that, before a mother and puta-
tive father can sign a voluntary ac-
knowledgment of paternity, the moth-
er and the putative father must be
given notice, orally or through video or
audio equipment, and in writing, of the
alternatives to, the legal consequences
of, and the rights (including any rights,
if a parent is a minor, due to minority
status) and responsibilities of acknowl-
edging paternity, and ensure that due
process safeguards are afforded. Such
procedures must include:

(A) A hospital-based program in ac-
cordance with § 303.5(g) for the vol-
untary acknowledgment of paternity
during the period immediately before
or after the birth of a child to an un-
married mother, and a requirement
that all public and private birthing
hospitals participate in the hospital-
based program defined in § 303.5(g)(2);
and

(B) A process for voluntary acknowl-
edgment of paternity in hospitals,
State birth record agencies, and in
other entities designated by the State
and participating in the State’s vol-
untary paternity establishment pro-
gram; and

(C) A requirement that the proce-
dures governing hospital-based pro-
grams and State birth record agencies
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must also apply to other entities des-
ignated by the State and participating
in the State’s voluntary paternity es-
tablishment program, including the use
of the same notice provisions, the same
materials, the same evaluation meth-
ods, and the same training for the per-
sonnel of these other entities providing
voluntary paternity establishment
services.

(iv) Procedures under which the vol-
untary acknowledgment of paternity
creates a rebuttable or, at the option of
the State, conclusive presumption of
paternity, and under which such vol-
untary acknowledgment is admissible
as evidence of paternity;

(v) Procedures which provide that
any objection to genetic testing results
must be made in writing within a spec-
ified number of days before any hearing
at which such results may be intro-
duced into evidence; and if no objection
is made, a written report of the test re-
sults is admissible as evidence of pater-
nity without the need for foundation
testimony or other proof of authen-
ticity or accuracy;

(vi) Procedures which create a rebut-
table or, at the option of the State,
conclusive presumption of paternity
upon genetic testing results indicating
a threshold probability of the alleged
father being the father of the child;

(vii) Procedures under which a vol-
untary acknowledgment must be recog-
nized as a basis for seeking a support
order without requiring any further
proceedings to establish paternity; and

(viii) Procedures requiring a default
order to be entered in a paternity case
upon a showing that process was served
on the defendant in accordance with
State law, that the defendant failed to
respond to service in accordance with
State procedures, and any additional
showing required by State law.

(6) Procedures which require that an
noncustodial parent give security, post
a bond, or give some other guarantee
to secure payment of support, in ac-
cordance with the procedures set forth
in § 303.104 of this chapter;

(7) Procedures for making informa-
tion regarding the amount of overdue
support owed by an noncustodial par-
ent available to consumer reporting
agencies, in accordance with § 303.105 of
this chapter;

(8) Procedures under which all child
support orders which are issued or
modified in the State will include pro-
vision for withholding from wages, in
order to assure that withholding as a
means of collecting child support is
available if arrearages occur without
the necessity of filing an application
for services under § 302.33 of this part,
in accordance with § 303.100(i) of this
chapter;

(9) Procedures which require that any
payment or installment of support
under any child support order, whether
ordered through the State judicial sys-
tem or through the expedited processes
required by paragraph (a)(2) of this sec-
tion, is (on and after the date it is due):

(i) A judgment by operation of law,
with the full force, effect, and at-
tributes of a judgment of the State, in-
cluding the ability to be enforced;

(ii) Entitled as a judgment to full
faith and credit in such State and in
any other State; and

(iii) Not subject to retroactive modi-
fication by such State or by any other
State, except as provided in § 303.106(b).

(10) Procedures for the review and ad-
justment of child support orders:

(i) Effective on October 13, 1990 until
October 12, 1993, in accordance with the
requirements of § 303.8 (a) and (b) of
this chapter; and

(ii) Effective October 13, 1993, or an
earlier date the State may select, in
accordance with the requirements of
§ 303.8 (a) and (c) through (f) of this
chapter.

(11) Procedures under which the
State must give full faith and credit to
a determination of paternity made by
any other State, whether established
through voluntary acknowledgment or
through administrative or judicial
processes.

(b) A State need not apply a proce-
dure required under paragraphs (a) (3),
(4), (6) and (7) of this section in an indi-
vidual case if the State determines
that it is not appropriate using guide-
lines generally available to the public
which take into account the payment
record of the noncustodial parent, the
availability of other remedies, and
other relevant considerations. The
guidelines may not determine a major-
ity of cases in which no other remedy
is being used to be inappropriate.
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(c) State laws enacted under this sec-
tion must give States sufficient au-
thority to comply with the require-
ments of §§ 303.100 through 303.105 of
this chapter.

(d)(1) Exemption. A State may apply
for an exemption from any of the re-
quirements of section 466 of the Act by
the submittal of a request for exemp-
tion to the appropriate Regional Office.

(2) Basis for granting exemption. The
Secretary will grant a State, or polit-
ical subdivision in the case of section
466(a)(2) of the Act, an exemption from
any of the requirements of paragraph
(a) of this section for a period not to
exceed three years if the State dem-
onstrates that compliance would not
increase the effectiveness and effi-
ciency of its Child Support Enforce-
ment program. Demonstration of the
program’s efficiency and effectiveness
must be shown by actual, or, if actual
is not available, estimated data per-
taining to caseloads, processing times,
administrative costs, and average sup-
port collections or such other actual or
estimated data as the Office may re-
quest. The State must demonstrate to
the satisfaction of the Secretary that
the program’s effectiveness would not
improve by using these procedures.
Disapproval of a request for exemption
is not subject to appeal.

(3) Review of exemption. The exemp-
tion is subject to continuing review by
the Secretary and may be terminated
upon a change in circumstances or re-
duced effectiveness in the State or po-
litical subdivision, if the State cannot
demonstrate that the changed cir-
cumstances continue to warrant an ex-
emption in accordance with this sec-
tion.

(4) Request for extension. The State
must request an extension of the ex-
emption by submitting current data in
accordance with paragraph (d)(2) of
this section 90 days prior to the end of
the exemption period granted under
paragraph (d)(2) of this section.

(5) When an exemption is revoked or an
extension is denied. If the Secretary re-
vokes an exemption or does not grant
an extension of an exemption, the
State must enact the appropriate laws
and procedures to implement the man-
datory practice by the beginning of the
fourth month after the end of the first

regular, special, budget or other ses-
sion of the State’s legislature which
ends after the date the exemption is re-
voked or the extension is denied. If no
State law is necessary, the State must
establish and be using the procedure by
the beginning of the fourth month
after the date the exemption is re-
voked.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19649, May 9, 1985, as amended at 51
FR 37731, Oct. 24, 1986; 54 FR 15764, Apr. 19,
1989; 56 FR 8004, Feb. 26, 1991; 56 FR 22354,
May 15, 1991; 57 FR 30681, July 10, 1992; 57 FR
61581, Dec. 28, 1992; 59 FR 66249, Dec. 23, 1994;
64 FR 6249, Feb. 9, 1999; 64 FR 11809, Mar. 10,
1999]

§ 302.75 Procedures for the imposition
of late payment fees on noncusto-
dial parents who owe overdue sup-
port.

(a) Effective September 1, 1984, the
State plan may provide for imposition
of late payment fees on noncustodial
parents who owe overdue support.

(b) If a State opts to impose late pay-
ment fees—

(1) The late payment fee must be uni-
formly applied in an amount not less
than 3 percent nor more than 6 percent
of overdue support.

(2) The fee shall accrue as arrearages
accumulate and shall not be reduced
upon partial payment of arrears. The
fee may be collected only after the full
amount of overdue support is paid and
any requirements under State law for
notice to the noncustodial parent have
been met.

(3) The collection of the fee must not
directly or indirectly reduce the
amount of current or overdue support
paid to the individual to whom it is
owed.

(4) The late payment fee must be im-
posed in cases where there has been an
assignment under section 408(a)(3) of
the Act or section 471(a)(17) of the Act
or the IV–D agency is providing serv-
ices under § 302.33 of this chapter.

(5) The State may allow fees col-
lected to be retained by the jurisdic-
tion making the collection.

(6) The State must reduce its expend-
itures claimed under the Child Support
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Enforcement program by any fees col-
lected under this section in accordance
with § 305.50 of this chapter.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19650, May 9, 1985, as amended at 51
FR 37731, Oct. 24, 1986; 56 FR 8004, Feb. 26,
1991; 64 FR 6249, Feb. 9, 1999]

§ 302.80 Medical support enforcement.
(a) The State plan may provide that

the IV–D agency will secure and en-
force medical support obligations
under a cooperative agreement be-
tween the IV–D agency and the State
Medicaid agency.

(b) The State plan must provide that
the IV–D agency shall secure medical
support information and establish and
enforce medical support obligations in
accordance with the requirements con-
tained in §§ 303.30 and 303.31 of this
chapter.

(Approved by the Office of Management and
Budget under control number 0960–0420)

[50 FR 41894, Oct. 16, 1985, as amended at 51
FR 37731, Oct. 24, 1986; 54 FR 32309, Aug. 4,
1989; 61 FR 67241, Dec. 20, 1996; 64 FR 6249,
Feb. 9, 1999]

§ 302.85 Mandatory computerized sup-
port enforcement system.

(a) General. The State plan shall pro-
vide that the State will have in effect
a computerized support enforcement
system:

(1) By October 1, 1997, which meets
all the requirements of Title IV–D of
the Act which were enacted on or be-
fore the date of enactment of the Fam-
ily Support Act of 1988, Pub. L. 100–485,
in accordance with §§ 307.5 and 307.10 of
this chapter and the OCSE guideline
entitled ‘‘Automated Systems for Child
Support Enforcement: A Guide for
States.’’ This guide is available from
the Child Support Information Systems
Division, Office of State Systems, ACF,
370 L’Enfant Promenade, SW., Wash-
ington, DC 20447; and

(2) By October 1, 2000, which meets
all the requirements of title IV–D of
the Act enacted on or before the date
of enactment of the Personal Responsi-
bility and Work Opportunity Reconcili-
ation Act of 1996, Pub. L. 104–193, in ac-
cordance with §§ 307.5 and 307.11 of this
chapter and the OCSE guideline ref-

erenced in paragraph (a)(1) of this sec-
tion.

(b) Waiver—(1) Request for waiver. The
State may apply for a waiver of any
condition for initial approval of an
APD in § 307.15(b) of this chapter, or
any system functional requirement in
§ 307.10 of this chapter, by the submis-
sion of a request for waiver under
§ 307.5 of this chapter.

(2) Basis for granting waiver. The Sec-
retary will grant a State a waiver if a
State demonstrates that it has an al-
ternative approach to APD require-
ments or an alternative system con-
figuration, as defined in § 307.1 of this
chapter, that enables the State, in ac-
cordance with part 305 of this chapter,
to be in substantial compliance with
all other requirements of this chapter;
and either:

(i) The waiver request meets the cri-
teria set forth in section 1115(c)(1), (2)
and (3) of the Act; or

(ii) The State provides written assur-
ances that steps will be taken to other-
wise improve the State’s Child Support
Enforcement program.

[57 FR 47002, Oct. 14, 1992, as amended at 61
FR 67241, Dec. 20, 1996; 63 FR 44814, Aug. 21,
1998]

PART 303—STANDARDS FOR
PROGRAM OPERATIONS

Sec.
303.0 Scope and applicability of this part.
303.1 Definitions.
303.2 Establishment of cases and mainte-

nance of case records.
303.3 Location of noncustodial parents.
303.4 Establishment of support obligation.
303.5 Establishment of paternity.
303.6 Enforcement of support obligations.
303.7 Provision of services in interstate IV–

D cases.
303.8 Review and adjustment of child sup-

port orders.
303.10 [Reserved]
303.11 Case closure criteria.
303.15 Agreements to use the Federal Par-

ent Locator Service (PLS) in parental
kidnapping and child custody cases.

303.20 Minimum organizational and staffing
requirements.

303.30 Securing medical support informa-
tion.

303.31 Securing and enforcing medical sup-
port obligations.

303.32 National Medical Support Notice.
303.35 Administrative complaint procedure.
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303.52 Pass-through of incentives to polit-
ical subdivisions.

303.69 Requests by agents or attorneys of
the United States for information from
the Federal Parent Locator Service
(FPLS).

303.70 Requests by the State Parent Locator
Service (SPLS) for information from the
Federal Parent Locator Service (FPLS).

303.71 Requests for full collection services
by the Secretary of the Treasury.

303.72 Requests for collection of past-due
support by Federal tax refund offset.

303.73 Applications to use the courts of the
United States to enforce court orders.

303.100 Procedures for income withholding.
303.101 Expedited processes.
303.102 Collection of overdue support by

State income tax refund offset.
303.104 Procedures for posting security,

bond or guarantee to secure payment of
overdue support.

303.106 Procedures to prohibit retroactive
modification of child support arrearages.

303.107 Requirements for cooperative ar-
rangements.

303.108 Quarterly wage and unemployment
compensation claims reporting to the
National Directory of New Hires.

303.109 Procedures for State monitoring,
evaluation and reporting on programs
funded by Grants to States for Access
and Visitation Programs.

AUTHORITY: 42 U.S.C. 651 through 658, 660,
663, 664, 666, 667, 1302, 1396a(a)(25), 1396b(d)(2),
1396b(o), 1396b(p) and 1396(k).

EDITORIAL NOTE: Nomenclature changes to
part 303 appear at 64 FR 6249, Feb. 9, 1999.

SOURCE: 40 FR 27164, June 26, 1975, unless
otherwise noted.

§ 303.0 Scope and applicability of this
part.

This part prescribes:
(a) The minimum organizational and

staffing requirements the State IV–D
agency must meet in carrying out the
IV–D program, and

(b) The standards for program oper-
ation which the IV–D agency must
meet.

[41 FR 55348, Dec. 20, 1976, as amended at 54
FR 32309, Aug 4, 1989]

§ 303.1 Definitions.
The definitions found in § 301.1 of this

chapter also are applicable to this part.

§ 303.2 Establishment of cases and
maintenance of case records.

(a) The IV–D agency must:

(1) Make applications for child sup-
port services readily accessible to the
public;

(2) When an individual requests an
application or IV–D services, provide
an application to the individual on the
day the individual makes a request in
person or send an application to the in-
dividual within no more than 5 work-
ing days of a written or telephone re-
quest. Information describing available
services, the individual’s rights and re-
sponsibilities, and the State’s fees, cost
recovery and distribution policies must
accompany all applications for services
and must be provided to title IV-A,
Medicaid and title IV–E foster care ap-
plicants or recipients within no more
than 5 working days of referral to the
IV–D agency; and

(3) Accept an application as filed on
the day it and the application fee are
received. An application is a written
document provided by the State which
indicates that the individual is apply-
ing for child support enforcement serv-
ices under the State’s title IV–D pro-
gram and is signed by the individual
applying for IV–D services.

(b) For all cases referred to the IV–D
agency or applying for services under
§ 302.33 of this chapter, the IV–D agency
must, within no more than 20 calendar
days of receipt of referral of a case or
filing of an application for services
under § 302.33, open a case by estab-
lishing a case record and, based on an
assessment of the case to determine
necessary action:

(1) Solicit necessary and relevant in-
formation from the custodial parent
and other relevant sources and initiate
verification of information, if appro-
priate; and

(2) If there is inadequate location in-
formation to proceed with the case, re-
quest additional information or refer
the case for further location attempts,
as specified in § 303.3.

(c) The case record must be supple-
mented with all information and docu-
ments pertaining to the case, as well as
all relevant facts, dates, actions taken,
contacts made and results in a case.

[54 FR 32309, Aug. 4, 1989]
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§ 303.3 Location of noncustodial par-
ents.

(a) Definition. Location means infor-
mation concerning the physical where-
abouts of the noncustodial parent, or
the noncustodial parent’s employer(s),
other sources of income or assets, as
appropriate, which is sufficient and
necessary to take the next appropriate
action in a case.

(b) For all cases referred to the IV–D
agency or applying for services under
§ 302.33 of this chapter, the IV–D agency
must attempt to locate all noncusto-
dial parents or sources of income and/
or assets when location is necessary to
take necessary action. Under this
standard, the IV–D agency must:

(1) Use appropriate location sources
such as the Federal PLS; interstate lo-
cation networks; local officials and em-
ployees administering public assist-
ance, general assistance, medical as-
sistance, food stamps and social serv-
ices (whether such individuals are em-
ployed by the State or a political sub-
division); relatives and friends of the
noncustodial parent; current or past
employers; the local telephone com-
pany; the U.S. Postal Service; financial
references; unions; fraternal organiza-
tions; and police, parole, and probation
records if appropriate; and State agen-
cies and departments, as authorized by
State law, including those departments
which maintain records of public as-
sistance, wages and employment, un-
employment insurance, income tax-
ation, driver’s licenses, vehicle reg-
istration, and criminal records and
other sources;

(2) Establish working relationships
with all appropriate agencies in order
to utilize locate resources effectively;

(3) Within no more than 75 calendar
days of determining that location is
necessary, access all appropriate loca-
tion sources, including transmitting
appropriate cases to the Federal PLS,
and ensure that location information is
sufficient to take the next appropriate
action in a case;

(4) Refer appropriate cases to the IV–
D agency of any other State, in accord-
ance with the requirements of § 303.7 of
this part. The IV–D agency of such
other State shall follow the procedures
in paragraphs (b)(1) through (b)(3) of
this section for such cases, as nec-

essary, except that the responding
State is not required to access the Fed-
eral PLS under paragraph (b)(3) of this
section;

(5) Repeat location attempts in cases
in which previous attempts to locate
noncustodial parents or sources of in-
come and/or assets have failed, but ade-
quate identifying and other informa-
tion exists to meet requirements for
submittal for location, either quarterly
or immediately upon receipt of new in-
formation which may aid in location,
whichever occurs sooner. Quarterly at-
tempts may be limited to automated
sources but must include accessing
State employment security files. Re-
peated attempts because of new infor-
mation which may aid in location must
meet the requirements of paragraph
(b)(3) of this section; and

(c) The State must establish guide-
lines defining diligent efforts to serve
process. These guidelines must include
periodically repeating service of proc-
ess attempts in cases in which previous
attempts to serve process have failed,
but adequate identifying and other in-
formation exists to attempt service of
process.

[54 FR 32310, Aug. 4, 1989, as amended at 55
FR 25840, June 25, 1990; 57 FR 28110, June 24,
1992; 57 FR 31235, July 14, 1992; 64 FR 6249,
Feb. 9, 1999]

§ 303.4 Establishment of support obli-
gations.

For all cases referred to the IV–D
agency or applying under § 302.33 of this
chapter, the IV–D Agency must:

(a) When necessary, establish pater-
nity pursuant to the standards of
§ 303.5;

(b) Utilize appropriate State statutes
and legal processes in establishing the
support obligation pursuant to § 302.50
of this chapter.

(c) Periodically review and adjust
child support orders, as appropriate, in
accordance with § 303.8.

(d) Within 90 calendar days of locat-
ing the alleged father or noncustodial
parent, regardless of whether paternity
has been established, establish an order
for support or complete service of proc-
ess necessary to commence proceedings
to establish a support order and, if nec-
essary, paternity (or document unsuc-
cessful attempts to serve process, in
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accordance with the State’s guidelines
defining diligent efforts under
§ 303.3(c)).

(e) If the court or administrative au-
thority dismisses a petition for a sup-
port order without prejudice, the IV–D
agency must, at the time of dismissal,
examine the reasons for dismissal and
determine when it would be appro-
priate to seek an order in the future,
and seek a support order at that time.

(f) Seek a support order based on a
voluntary acknowledgment in accord-
ance with § 302.70(a)(5)(vii).

[40 FR 27164, June 26, 1975, as amended at 50
FR 19650, May 9, 1985; 54 FR 32310, Aug. 4,
1989; 57 FR 30681, July 10, 1992; 59 FR 66250,
Dec. 23, 1994]

§ 303.5 Establishment of paternity.
(a) For all cases referred to the IV–D

agency or applying for services under
§ 302.33 of this chapter in which pater-
nity has not been established, the IV–D
agency must, as appropriate:

(1) Provide an alleged father the op-
portunity to voluntarily acknowledge
paternity in accordance with
§ 302.70(a)(5)(iii); and

(2) Attempt to establish paternity by
legal process established under State
law.

(b) The IV–D agency need not at-
tempt to establish paternity in any
case involving incest or forcible rape,
or in any case in which legal pro-
ceedings for adoption are pending, if, in
the opinion of the IV–D agency, it
would not be in the best interests of
the child to establish paternity.

(c) The IV–D agency must identify
and use through competitive procure-
ment laboratories which perform, at
reasonable cost, legally and medically
acceptable genetic tests which tend to
identify the father or exclude the al-
leged father. The IV–D agency must
make available a list of such labora-
tories to appropriate courts and law
enforcement officials, and to the public
upon request.

(d)(1) Upon request of any party in a
contested paternity case in accordance
with section 466(a)(5)(B) of the Act, and
subject to the provisions of paragraph
(b) of this section, the IV–D agency
shall require all parties to submit to
genetic tests unless, in the case of an
individual receiving aid under the

State’s title IV–A, IV–E or XIX plan, or
those recipients of the food stamp pro-
gram, as defined under section 3(h) of
the Food Stamp Act of 1977 who are re-
quired to cooperate with the child sup-
port program, there has been a deter-
mination of good cause for refusal to
cooperate under section 454(29) of the
Act.

(2) A contested paternity case is any
action in which the issue of paternity
may be raised under State law and one
party denies paternity.

(e)(1) Except as provided in paragraph
(e)(3) of this section, the IV–D agency
may charge any individual who is not a
recipient of aid under the State’s title
IV–A or XIX plan a reasonable fee for
performing genetic tests.

(2) Any fee charged must be reason-
able so as not to discourage those in
need of paternity establishment serv-
ices from seeking them and may not
exceed the actual costs of the genetic
tests.

(3) If paternity is established and ge-
netic tests were ordered by the IV–D
agency, the IV–D agency must pay the
costs of such tests, subject to
recoupment (if the agency elects) from
the alleged father who denied pater-
nity. If a party contests the results of
an original test, the IV–D agency shall
obtain additional tests but shall re-
quire the contestant to pay for the
costs of any such additional testing in
advance.

(4) The IV–D agency must use any
amount collected under paragraphs (e)
(1) and (3) of this section that exceeds
the costs of performing genetic tests to
reimburse any fee paid under para-
graph (e)(1) of this chapter.

(f) The IV–D agency must seek entry
of a default order by the court or ad-
ministrative authority in a paternity
case by showing that process has been
served on the defendant in accordance
with State law, that the defendant has
failed to respond to service in accord-
ance with State procedures, and any
additional showing required by State
law, in accordance with
§ 302.70(a)(5)(viii).

(g) Voluntary paternity establishment
programs. (1) The State must establish,
in cooperation with hospitals, State
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birth record agencies, and other enti-
ties designated by the State and par-
ticipating in the State’s voluntary pa-
ternity establishment program, a pro-
gram for voluntary paternity establish-
ment services.

(i) The hospital-based portion of the
voluntary paternity establishment
services program must be operational
in all private and public birthing hos-
pitals statewide and must provide vol-
untary paternity establishment serv-
ices focusing on the period imme-
diately before and after the birth of a
child born out-of-wedlock.

(ii) The voluntary paternity estab-
lishment services program must also be
available at the State birth record
agencies, and at other entities des-
ignated by the State and participating
in the State’s voluntary paternity es-
tablishment program. These entities
may include the following types of en-
tities:

(A) Public health clinics (including
Supplementary Feeding Program for
Women, Infants, and Children (WIC)
and Maternal and Child Health (MCH)
clinics), and private health care pro-
viders (including obstetricians, gyne-
cologists, pediatricians, and midwives);

(B) Agencies providing assistance or
services under Title IV–A of the Act,
agencies providing food stamp eligi-
bility service, and agencies providing
child support enforcement (IV–D) serv-
ices;

(C) Head Start and child care agen-
cies (including child care information
and referral providers), and individual
child care providers;

(D) Community Action Agencies and
Community Action Programs;

(E) Secondary education schools (par-
ticularly those that have parenthood
education curricula);

(F) Legal Aid agencies, and private
attorneys; and

(G) Any similar public or private
health, welfare or social services orga-
nization.

(2) The hospitals, State birth record
agencies, and other entities designated
by the State and participating in the
State’s voluntary paternity establish-
ment program must, at a minimum:

(i) Provide to both the mother and al-
leged father:

(A) Written materials about pater-
nity establishment,

(B) The forms necessary to volun-
tarily acknowledge paternity,

(C) Notice, orally or through video or
audio equipment, and in writing, of the
alternatives to, the legal consequences
of, and the rights (including any rights,
if a parent is a minor, due to minority
status) and responsibilities or acknowl-
edging paternity, and

(D) The opportunity to speak with
staff, either by telephone or in person,
who are trained to clarify information
and answer questions about paternity
establishment;

(ii) Provide the mother and alleged
father the opportunity to voluntarily
acknowledge paternity;

(iii) Afford due process safeguards;
and

(iv) File signed original of voluntary
acknowledgments or adjudications of
paternity with the State registry of
birth records (or a copy if the signed
original is filed with another des-
ignated entity) for comparison with in-
formation in the State case registry.

(3) The hospitals, State birth record
agencies, and other entities designated
by the State and participating in the
State’s voluntary paternity establish-
ment program need not provide serv-
ices specified in paragraph (g)(2) of this
section in cases where the mother or
alleged father is a minor or a legal ac-
tion is already pending, if the provision
of such services is precluded by State
law.

(4) The State must require that a vol-
untary acknowledgment be signed by
both parents, and that the parents’ sig-
natures be authenticated by a notary
or witness(es).

(5) The State must provide to all hos-
pitals, State birth record agencies, and
other entities designated by the State
and participating in the State’s vol-
untary paternity establishment pro-
gram:

(i) Written materials about paternity
establishment,

(ii) Form necessary to voluntarily ac-
knowledge paternity, and

(iii) Copies of a written description of
the alternatives to, the legal con-
sequences of, and the rights (including
any rights, if a parent is a minor, due
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to minority status) and responsibilities
of acknowledging paternity.

(6) The State must provide training,
guidance, and written instructions re-
garding voluntary acknowledgment of
paternity, as necessary to operate the
voluntary paternity establishment
services in the hospitals, State birth
record agencies, and other entities des-
ignated by the State and participating
in the State’s voluntary paternity es-
tablishment program.

(7) The State must assess each hos-
pital, State birth record agency, local
birth record agency designated by the
State, and other entity participating in
the State’s voluntary paternity estab-
lishment program that are providing
voluntary paternity establishment
services on at least an annual basis.

(8) Hospitals, State birth record
agencies, and other entities designated
by the State and participating in the
State’s voluntary paternity establish-
ment program must forward completed
voluntary acknowledgments or copies
to the entity designated by the State.
If any entity other than the State reg-
istry of birth records is designated by
the State, a copy must be filed with
the State registry of birth records, in
accordance with § 303.5(g)(2)(iv). Under
State procedures, the designated entity
must be responsible for promptly re-
cording identifying information about
the acknowledgments with a statewide
database, and the IV–D agency must
have timely access to whatever identi-
fying information and documentation
it needs to determine in accordance
with § 303.5(h) if an acknowledgment
has been recorded and to seek a sup-
port order on the basis of a recorded
acknowledgment in accordance with
§ 303.4(f).

(h) In IV–D cases needing paternity
establishment, the IV–D agency must
determine if identifying information
about a voluntary acknowledgment has
been recorded in the statewide data-
base in accordance with § 303.5(g)(8).

[40 FR 27164, June 26, 1975, as amended at 50
FR 19650, May 9, 1985; 54 FR 32310, Aug. 4,
1989; 56 FR 22354, May 15, 1991; 59 FR 66250,
Dec. 23, 1994; 64 FR 6249, Feb. 9, 1999; 64 FR
11809, Mar. 10, 1999]

§ 303.6 Enforcement of support obliga-
tions.

For all cases referred to the IV–D
agency or applying for services under
§ 302.33 in which the obligation to sup-
port and the amount of the obligation
have been established, the IV–D agency
must maintain and use an effective
system for:

(a) Monitoring compliance with the
support obligation;

(b) Identifying on the date the parent
fails to make payments in an amount
equal to the support payable for one
month, or on an earlier date in accord-
ance with State law, those cases in
which there is a failure to comply with
the support obligation; and

(c) Enforcing the obligation by:
(1) Initiating income withholding, in

accordance with § 303.100;
(2) Taking any appropriate enforce-

ment action (except income with-
holding and Federal and State income
tax refund offset) unless service of
process is necessary, within no more
than 30 calendar days of identifying a
delinquency or other support-related
non-compliance with the order or the
location of the noncustodial parent,
whichever occurs later. If service of
process is necessary prior to taking an
enforcement action, service must be
completed (or unsuccessful attempts to
serve process must be documented in
accordance with the State’s guidelines
defining diligent efforts under
§ 303.3(c)), and enforcement action
taken if process is served, within no
later than 60 calendar days of identi-
fying a delinquency or other support-
related non-compliance with the order,
or the location of the noncustodial par-
ent, whichever occurs later;

(3) Submitting once a year all cases
which meet the certification require-
ments under § 303.102 of this part and
State guidelines developed under
§ 302.70(b) of this title for State income
tax refund offset, and which meet the
certification requirements under
§ 303.72 of this part for Federal income
tax refund offset; and

(4) In cases in which enforcement at-
tempts have been unsuccessful, at the
time an attempt to enforce fails, exam-
ining the reason the enforcement at-
tempt failed and determining when it
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would be appropriate to take an en-
forcement action in the future, and
taking an enforcement action in ac-
cordance with the requirements of this
section at that time.

[54 FR 32310, Aug. 4, 1989, as amended at 55
FR 25840, June 25, 1990]

§ 303.7 Provision of services in inter-
state IV–D cases.

(a) Interstate central registry. (1) The
State IV–D agency must establish an
interstate central registry responsible
for receiving, distributing and respond-
ing to inquiries on all incoming inter-
state IV–D cases.

(2) Within 10 working days of receipt
of an interstate IV–D case from an ini-
tiating State, the central registry
must:

(i) Ensure that the documentation
submitted with the case has been re-
viewed to determine completeness;

(ii) Forward the case for necessary
action either to the State PLS for loca-
tion services or to the appropriate
agency for processing;

(iii) Acknowledge receipt of the case
and ensure that any missing docu-
mentation has been requested from the
initiating State; and

(iv) Inform the IV–D agency in the
initiating State where the case was
sent for action.

(3) If the documentation received
with a case is inadequate and cannot be
remedied by the central registry with-
out the assistance of the initiating
State, the central registry must for-
ward the case for any action which can
be taken pending necessary action by
the initiating State.

(4) The central registry must respond
to inquiries from other States within 5
working days of receipt of the request
for a case status review.

(b) Initiating State IV–D agency respon-
sibilities. The IV–D agency must:

(1) If the State has a long-arm stat-
ute which allows paternity establish-
ment, use the authority to establish
paternity whenever appropriate.

(2) Except as provided in paragraph
(b)(1) of this section, within 20 calendar
days of determining that the noncusto-
dial parent is in another State, and, if
appropriate, receipt of any necessary
information needed to process the case,
refer any interstate IV–D case to the

responding State’s interstate central
registry for action, including requests
for location, document verification, ad-
ministrative reviews in Federal income
tax refund offset cases, wage with-
holding, and State income tax refund
offset in IV–D cases.

(3) Provide the IV–D agency in the re-
sponding State sufficient, accurate in-
formation to act on the case by sub-
mitting with each case any necessary
documentation and Federally-approved
interstate forms. The State may use
computer-generated replicas in the
same format and containing the same
information in place of the Federal
forms.

(4) Provide the IV–D agency or cen-
tral registry in the responding State
with any requested additional informa-
tion or notify the responding State
when the information will be provided
within 30 calendar days of receipt of
the request for information by submit-
ting an updated form, or a computer-
generated replica in the same format
and containing the same information,
and any necessary additional docu-
mentation.

(5) Notify the IV–D agency in the re-
sponding State within 10 working days
of receipt of new information on a case
by submitting an updated form and any
necessary additional documentation.

(6) Send a request for review of a
child support order to another State
within 20 calendar days of determining
that a request for review of the order
should be sent to the other State and
of receipt of information from the re-
questor necessary to conduct the re-
view in accordance with § 303.8 of this
part.

(c) Responding State IV–D agency re-
sponsibilities. (1) The IV–D agency must
establish and use procedures for man-
aging its interstate IV–D caseload
which ensure provision of necessary
services and include maintenance of
case records in accordance with § 303.2
of this part.

(2) The IV–D agency must periodi-
cally review program performance on
interstate IV–D cases to evaluate the
effectiveness of the procedures estab-
lished under this section.

(3) The State must ensure that the
organizational structure and staff of
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the IV–D agency are adequate to pro-
vide for the administration or super-
vision of the following support enforce-
ment functions specified in § 303.20(c) of
this part for its interstate IV–D case-
load: Intake; establishment of pater-
nity and the legal obligation to sup-
port; location; financial assessment; es-
tablishment of the amount of child
support; collection; monitoring; en-
forcement and investigation.

(4) Within 75 calendar days of receipt
of an Interstate Child Support Enforce-
ment Transmittal Form, and docu-
mentation from its interstate central
registry, the IV–D agency must:

(i) Provide location services in ac-
cordance with § 303.3 of this part if the
request is for location services or the
form or documentation does not in-
clude adequate location information on
the noncustodial parent;

(ii) If unable to proceed with the case
because of inadequate documentation,
notify the IV–D agency in the initi-
ating State of the necessary additions
or corrections to the form or docu-
mentation.

(iii) If the documentation received
with a case is inadequate and cannot be
remedied by the responding IV–D agen-
cy without the assistance of the initi-
ating State, the IV–D agency must
process the interstate IV–D case to the
extent possible pending necessary ac-
tion by the initiating State.

(5) Within 10 working days of locat-
ing the noncustodial parent in a dif-
ferent jurisdiction within the State,
the IV–D agency must forward the
form and documentation to the appro-
priate jurisdiction and notify the initi-
ating State and central registry of its
action.

(6) Within 10 working days of locat-
ing the noncustodial parent in a dif-
ferent State, the IV–D agency must—

(i) Return the form and documenta-
tion, including the new location, to the
initiating State, or, if directed by the
initiating State, forward the form and
documentation to the central registry
in the State where the noncustodial
parent has been located; and

(ii) Notify the central registry where
the case has been sent.

(7) The IV–D agency must provide
any necessary services as it would in
intrastate IV–D cases by:

(i) Establishing paternity in accord-
ance with § 303.5 of this part and at-
tempting to obtain a judgment for
costs should paternity be established;

(ii) Establishing a child support obli-
gation in accordance with §§ 303.4 and
303.101 of this part and § 303.31 of this
chapter;

(iii) Processing and enforcing orders
referred by another State, whether pur-
suant to the Uniform Interstate Fam-
ily Support Act or other legal proc-
esses, using appropriate remedies ap-
plied in its own cases in accordance
with §§ 303.6 and 303.100 through 303.102
and 303.104 of this part and § 303.31 of
this chapter; and

(iv) Collecting and monitoring any
support payments from the noncusto-
dial parent and forwarding payments
to the location specified by the IV–D
agency in the initiating State. The IV–
D agency must include sufficient infor-
mation to identify the case, indicate
the date of collection as defined under
§ 302.51(a) of this chapter, and include
the responding State’s identifying code
as defined in the Federal Information
Processing Standards Publication
(FIPS) issued by the National Bureau
of Standards or the Worldwide Geo-
graphic Location Codes issued by the
General Services Administration.

(v) Reviewing and adjusting child
support orders upon request in accord-
ance with § 303.8 of this part.

(8) The IV–D agency must provide
timely notice to the IV–D agency in
the initiating State in advance of any
formal hearings which may result in
establishment or adjustment of an
order.

(9) The IV–D agency must notify the
IV–D agency in the initiating State
within 10 working days of receipt of
new information on a case by submit-
ting an updated form or a computer-
generated replica in the same format
and containing the same information.

(10) The IV–D agency must notify the
interstate central registry in the re-
sponding State when a case is closed.

(d) Payment and recovery of costs in
interstate IV–D cases. (1) Except as pro-
vided in paragraphs (2) and (4), the IV–
D agency in the responding State must
pay the costs it incurs in processing
interstate IV–D cases.
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(2) The IV–D agency in the initiating
State must pay for the costs of genetic
testing in actions to establish pater-
nity.

(3) If paternity is established in the
responding State, the IV–D agency
must attempt to obtain a judgment for
the costs of genetic testing ordered by
the IV–D agency from the alleged fa-
ther who denied paternity. If the costs
of initial or additional genetic testing
are recovered, the responding State
must reimburse the initiating State.

(4) Each IV–D agency may recover its
costs of providing services in interstate
non-IV-A cases in accordance with
§ 302.33(d) of this chapter.

(5) The IV–D agency in the respond-
ing State must identify any fees or
costs deducted from support payments
when forwarding payments to the IV–D
agency in the initiating State in ac-
cordance with § 303.7(c)(7)(iv) of this
section.

(Approved by the Office of Management and
Budget under control number 0970–0085)

[53 FR 5257, Feb. 22, 1988, as amended at 53
FR 18987, May 26, 1988; 53 FR 21645, June 9,
1988; 53 FR 27518, July 21, 1988; 54 FR 32311,
Aug. 4, 1989; 55 FR 25840, June 25, 1990; 56 FR
22355, May 15, 1991; 57 FR 30681, July 10, 1992;
57 FR 61581, Dec. 28, 1992; 64 FR 6250, Feb. 9,
1999]

§ 303.8 Review and adjustment of child
support orders.

(a) Definition: For purposes of this
section, Parent includes any custodial
parent or non-custodial parent (or for
purposes of requesting a review, any
other person or entity who may have
standing to request an adjustment to
the child support order).

(b) Pursuant to section 466(a)(10) of
the Act, when providing services under
this chapter, the State must:

(1) Have in effect and use a process
for review and adjustment of child sup-
port orders being enforced under title
IV–D of the Act, including a process for
challenging a proposed adjustment or
determination.

(2) Not less than once every three
years, notify each parent subject to a
child support order in the State of the
right to request a review of the order,
and the appropriate place and manner
in which the request should be made.

(c) The State may establish a reason-
able quantitative standard based upon
either a fixed dollar amount or per-
centage, or both, as a basis for deter-
mining whether an inconsistency be-
tween the existent child support award
amount and the amount of support de-
termined as a result of a review is ade-
quate grounds for petitioning for ad-
justment of the order.

(d) The need to provide for the child’s
health care needs in the order, through
health insurance or other means, must
be an adequate basis under State law
to petition for adjustment of an order,
regardless of whether an adjustment in
the amount of child support is nec-
essary. In no event shall the eligibility
for or receipt of Medicaid be considered
to meet the need to provide for the
child’s health care needs in the order.

(e) Timeframes for review and adjust-
ment. Within 180 calendar days of re-
ceiving a request for a review or locat-
ing the non-requesting parent, which-
ever occurs later, a State must: con-
duct a review of the order and adjust
the order or determine that the order
should not be adjusted, in accordance
with this section.

(f) Interstate review and adjustment. (1)
In interstate cases, the State with
legal authority to adjust the order will
conduct the review and adjust the
order pursuant to this section.

(2) Applicable laws and procedures. The
applicable laws and procedures for re-
view and adjustment of child support
orders, including the State guidelines
for setting child support awards, estab-
lished in accordance with § 302.56 of this
chapter, are those of the State in
which the review and adjustment, or
determination that there be no adjust-
ment, take place.

[64 FR 6250, Feb. 9, 1999]

§ 303.10 [Reserved]

§ 303.11 Case closure criteria.

(a) The IV–D agency shall establish a
system for case closure.

(b) In order to be eligible for closure,
the case must meet at least one of the
following criteria:

(1) There is no longer a current sup-
port order and arrearages are under
$500 or unenforceable under State law;
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(2) The noncustodial parent or puta-
tive father is deceased and no further
action, including a levy against the es-
tate, can be taken;

(3) Paternity cannot be established
because:

(i) The child is at least 18 years old
and action to establish paternity is
barred by a statute of limitations
which meets the requirements of
§ 302.70(a)(5) of this chapter;

(ii) A genetic test or a court or ad-
ministrative process has excluded the
putative father and no other putative
father can be identified; or

(iii) In accordance with § 303.5(b) of
this part, the IV–D agency has deter-
mined that it would not be in the best
interests of the child to establish pa-
ternity in a case involving incest or
forcible rape, or in any case where
legal proceedings for adoption are
pending;

(iv) The identity of the biological fa-
ther is unknown and cannot be identi-
fied after diligent efforts, including at
least one interview by the IV–D agency
with the recipient of services;

(4) The noncustodial parent’s loca-
tion is unknown, and the State has
made diligent efforts using multiple
sources, in accordance with § 303.3, all
of which have been unsuccessful, to lo-
cate the noncustodial parent:

(i) Over a three-year period when
there is sufficient information to ini-
tiate an automated locate effort, or

(ii) Over a one-year period when
there is not sufficient information to
initiate an automated locate effort;

(5) The noncustodial parent cannot
pay support for the duration of the
child’s minority because the parent has
been institutionalized in a psychiatric
facility, is incarcerated with no chance
for parole, or has a medically-verified
total and permanent disability with no
evidence of support potential. The
State must also determine that no in-
come or assets are available to the
noncustodial parent which could be
levied or attached for support;

(6) The noncustodial parent is a cit-
izen of, and lives in, a foreign country,
does not work for the Federal govern-
ment or a company with headquarters
or offices in the United States, and has
no reachable domestic income or as-

sets; and the State has been unable to
establish reciprocity with the country;

(7) The IV–D agency has provided lo-
cation-only services as requested under
§ 302.35(c)(3) of this chapter;

(8) The non-IV-A recipient of services
requests closure of a case and there is
no assignment to the State of medical
support under 42 CFR 433.146 or of ar-
rearages which accrued under a support
order;

(9) There has been a finding by the
responsible State agency of good cause
or other exceptions to cooperation with
the IV–D agency and the State or local
IV–A, IV–D, IV–E, Medicaid or food
stamp agency has determined that sup-
port enforcement may not proceed
without risk of harm to the child or
caretaker relative;

(10) In a non-IV–A case receiving
services under § 302.33(a)(1) (i) or (iii),
the IV–D agency is unable to contact
the recipient of services within a 60
calendar day period despite an attempt
of at least one letter sent by first class
mail to the last known address;

(11) In a non-IV-A case receiving
services under § 302.33(a)(1) (i) or (iii),
the IV–D agency documents the cir-
cumstances of the recipient of
services’s noncooperation and an ac-
tion by the recipient of services is es-
sential for the next step in providing
IV–D services.

(12) The IV–D agency documents fail-
ure by the initiating State to take an
action which is essential for the next
step in providing services.

(c) In cases meeting the criteria in
paragraphs (b) (1) through (6) and (10)
through (12) of this section, the State
must notify the recipient of services,
or in an interstate case meeting the
criteria for closure under (b)(12), the
initiating State, in writing 60 calendar
days prior to closure of the case of the
State’s intent to close the case. The
case must be kept open if the recipient
of services or the initiating State sup-
plies information in response to the no-
tice which could lead to the establish-
ment of paternity or a support order or
enforcement of an order, or, in the in-
stance of paragraph (b)(10) of this sec-
tion, if contact is reestablished with
the recipient of services. If the case is
closed, the former recipient of services
may request at a later date that the
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case be reopened if there is a change in
circumstances which could lead to the
establishment of paternity or a support
order or enforcement of an order by
completing a new application for IV–D
services and paying any applicable ap-
plication fee.

(d) The IV–D agency must retain all
records for cases closed pursuant to
this section for a minimum of three
years, in accordance with 45 CFR part
74.

[54 FR 32311, Aug. 4, 1989, as amended at 56
FR 8004, Feb. 26, 1991; 64 FR 11817, 11818, Mar.
10, 1999]

§ 303.15 Agreements to use the Federal
Parent Locator Service (PLS) in pa-
rental kidnapping and child cus-
tody cases.

(a) Definitions. The following defini-
tions apply to this section:

(1) Authorized person means the fol-
lowing:

(i) Any agent or attorney of any
State having an agreement under this
section, who has the duty or authority
under the laws of the State to enforce
a child custody or visitation deter-
mination.

(ii) Any court having jurisdiction to
make or enforce a child custody or
visistation determination, or any agent
of the court;

(iii) Any agent or attorney of the
United States, or of a State having an
agreement under this section, who has
the duty or authority to investigate,
enforce, or bring a prosecution with re-
spect to the unlawful taking or re-
straint of a child.

(2) Custody or visitation determination
means a judgment, decree, or other
order of a court providing for custody
or visitation of a child, and includes
permanent and temporary orders, and
initial orders and modifications.

(b) A State shall enter into an agree-
ment with the Office that meets the re-
quirements of section 463 of the Act
and this section of the regulations so
that the State IV–D agency may re-
quest information from the Federal
PLS for the purpose of:

(1) Enforcing any State or Federal
law with respect to the unlawful tak-
ing or restraint of a child; or

(2) Making or enforcing a child cus-
tody or visitation determination.

(c) An agreement under section 463 of
the Act must contain the following
provisions:

(1) The Director will provide the
State IV–D agency with the most re-
cent home address and place of employ-
ment of a parent or child if the infor-
mation is requested for the purposes
specified in paragraph (b) of this sec-
tion.

(2) The State shall make requests for
information under the agreement only
for the purposes specified in paragraph
(b) of this section.

(3) The State shall make requests to
the Federal PLS through the State
PLS established under § 302.35 of this
chapter.

(4) The State shall submit requests in
the standard format and exchange
media normally available to or used by
the State PLS.

(5) The State shall identify requests
in a manner prescribed by the Office in
instructions so that requests can be
distinguished from other types of re-
quests submitted to the Federal PLS.

(6) The State shall impose, collect
and account for fees to offset the costs
to the State and the Office incurred in
processing requests.

(7) The State shall periodically trans-
mit the fees collected to cover the
costs to the Federal PLS of processing
requests. Fees shall be transmitted in
the amount and in the manner pre-
scribed by the Office in instructions.

(8) The State shall adopt policies and
procedures to ensure that information
shall be used and disclosed solely for
the purposes specified in paragraph (b)
of this section. Under this requirement,
the State shall:

(i) Restrict access to the information
to authorized persons whose duties or
responsibilities require access in con-
nection with child custody and paren-
tal kidnapping cases;

(ii) Store the information during
nonduty hours, or when not in use, in a
locked container within a secure area
that is safe from access by unauthor-
ized persons;

(iii) Process the information under
the immediate supervision and control
of authorized personnel, in a manner
which will protect the confidentiality
of the information, and in such a way
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that unauthorized persons cannot re-
trieve the information by computer, re-
mote terminal, or other means;

(iv) Brief all employees who will have
access to the data on security proce-
dures and instructions;

(v) Send the information directly to
the requestor and make no other use of
the information;

(vi) After the information is sent to
the requestor, destroy any confidential
records and information related to the
request.

(d)(1) An agreement under section 463
of the Act must be signed by the Gov-
ernor of the State or the Governor’s
designee.

(2) The agreement must also be
signed by the Attorney General of the
State who must certify that the sign-
ing State official has the authority
under State law to commit the State
to the agreement.

[46 FR 54557, Nov. 3, 1981, as amended at 64
FR 6250, Feb. 9, 1999]

§ 303.20 Minimum organizational and
staffing requirements.

(a) The organizational structure of
the IV–D agency (see § 302.12) provides
for administration or supervision of all
the functions for which it is respon-
sible under the State plan, is appro-
priate to the size and scope of the pro-
gram in the State, and contains clearly
established lines for administrative
and supervisory authority.

(b) There is an organizational struc-
ture and sufficient staff to fulfill the
following required State level func-
tions:

(1) The establishment and adminis-
tration of the State plan.

(2) Formal evaluation of the quality,
efficiency, effectiveness, and scope of
services provided under the plan.

(3) Coordination of activities pursu-
ant to, and assurance of compliance
with, the requirements of the State’s
Uniform Interstate Family Support
Act for cases pursuant to a State plan.

(4) Requests to the DHHS Office of
Child Support Enforcement for use of
the Federal Parent Locator Service,
the U.S. District Courts, and Secretary
of the U.S. Treasury collection proce-
dures.

(5) Preparation and submission of re-
ports required by the Office.

(6) Financial control of the operation
of the plan.

(7) Operation of the State Parent Lo-
cator Service as required under § 302.35
of this chapter.

(c) There is an organizational struc-
ture and sufficient resources at the
State and local level to meet the per-
formance and time standards contained
in this part and to provide for the ad-
ministration or supervision of the fol-
lowing support enforcement functions:

(1) Intake. Activities associated with
initial support case opening.

(2) Establishing the legal obligation to
support. Activities related to deter-
mining the noncustodial parent’s legal
obligation to support his or her depend-
ent children, including paternity deter-
mination when necessary.

(3) Locate. Activities associated with
locating an noncustodial parent.

(4) Financial assessment. Activities re-
lated to determining an noncustodial
parent’s ability to provide support.

(5) Establishment of the amount of sup-
port. Activities related to determining
an noncustodial parent’s child support
obligation, including methods and
terms of payment.

(6) Collection. Activities related to
monitoring payment activities and
processing cash flow.

(7) Enforcement. Activities to enforce
collection of support, including income
withholding and other available en-
forcement techniques.

(8) Investigation. Activities related to
investigation necessary to accomplish
the functions of this paragraph.

(d) The functions referred to in para-
graphs (b) (1), (2) and (6) of this section
may not be delegated by the IV–D
agency. The functions referred to in
paragraph (b)(5) of this section may be
delegated to the extent necessary to re-
port on activities delegated by the IV–
D agency.

(e) No functions under the State plan
may be delegated by the IV–D agency if
such functions are to be performed by
caseworkers who are also performing
the assistance payments or social serv-
ices functions under title IV–A or XX
of the Act.
In the case of a sparsely populated geo-
graphic area, upon justification by the
IV–D agency documenting a lack of ad-
ministrative feasibility in not utilizing
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staff of the IV–A agency, the Office
may approve alternate arrangements
that include sufficient reporting and
cost allocation methods that will as-
sure compliance with Federal require-
ments and proper claims for Federal fi-
nancial participation. Under this provi-
sion:

(1) Caseworker means any person who
has decision-making authority over in-
dividual cases on a day-to-day basis
and includes, but is not limited to such
designations as intake worker, eligi-
bility technician, caseworker, and so-
cial worker.

(2) The assistance payments function
means activities related to determina-
tion of eligibility for, and amount of fi-
nancial assistance under the approved
State plan under title I, IV–A, X, XIV,
or XVI, State Supplemental income
payments under title XVI of the Act,
and State or local General Assistance
programs. It includes the complete
process of determining initial and con-
tinuing eligibility for financial and
medical assistance and commodities
distribution or food stamps.

(3) The social services function means
those activities included in the ap-
proved State plan and carried out pur-
suant to parts 220, 222 and 226 of this
title or carried out pursuant to title
XX of the Act. It includes determina-
tion of eligibility for, and delivery of
services to, families and individuals
under the approved State plan or under
title XX of the Act.

(f) There are the following types of
staff in sufficient numbers to achieve
the standards for an effective program
prescribed in this part:

(1) Attorneys or prosecutors to rep-
resent the agency in court or adminis-
trative proceedings with respect to the
establishment and enforcement of or-
ders of paternity and support, and

(2) Other personnel such as legal,
interviewer, investigative, accounting,
clerical, and other supportive staff.

(g) If it is determined as a result of
an audit conducted under part 305 of
this chapter that a State is not in sub-
stantial compliance with the require-
ments of title IV–D of the Act, the Sec-
retary will evaluate whether inad-
equate resources was a major contrib-

uting factor and, if necessary, may set
resource standards for the State.

[40 FR 27164, June 26, 1975, as amended at 47
FR 57282, Dec. 23, 1982; 54 FR 32312, Aug. 4,
1989; 64 FR 6250, Feb. 9, 1999]

§ 303.30 Securing medical support in-
formation.

(a) If the IV–A or IV–E agency does
not provide the information specified
in this paragraph to the Medicaid agen-
cy and if the information is available
or can be obtained in a IV–D case for
which an assignment as defined under
§ 301.1 of this chapter is in effect, the
IV–D agency shall obtain the following
information on the case:

(1) Title IV-A case number, title IV–
E foster care case number, Medicaid
number or the individual’s social secu-
rity number;

(2) Name of noncustodial parent;
(3) Social security number of non-

custodial parent;
(4) Name and social security number

of child(ren);
(5) Home address of noncustodial par-

ent;
(6) Name and address of noncustodial

parent’s place of employment;
(7) Whether the noncustodial parent

has a health insurance policy and, if so,
the policy name(s) and number(s) and
name(s) of person(s) covered.

(b) The IV–D agency shall provide the
information obtained under paragraph
(a) of this section to the Medicaid
agency in a timely manner by the most
efficient and cost-effective means
available, using manual or automated
systems.

(Approved by the Office of Management and
Budget under control numbers 0960–0420 and
0970–0107)

[50 FR 41895, Oct. 15, 1985, as amended at 51
FR 37732, Oct. 24, 1986. Redesignated at 54 FR
32312, Aug. 4, 1989; 56 FR 8004, Feb. 26, 1991; 64
FR 6250, Feb. 9, 1999]

§ 303.31 Securing and enforcing med-
ical support obligations.

(a) For purposes of this section:
(1) Health insurance is considered

reasonable in cost if it is employment-
related or other group health insur-
ance, regardless of service delivery
mechanism.
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(2) Health insurance includes fee for
service, health maintenance organiza-
tion, preferred provider organization,
and other types of coverage under
which medical services could be pro-
vided to the dependent child(ren) of an
noncustodial parent.

(b) With respect to cases for which
there is an assignment as defined in
§ 301.1 of this chapter in effect, the IV–
D agency shall:

(1) Unless the custodial parent and
child(ren) have satisfactory health in-
surance other than Medicaid, petition
the court or administrative authority
to include health insurance that is
available to the noncustodial parent at
reasonable cost in new or modified
court or administrative orders for sup-
port.

(2) Petition the court or administra-
tive authority to include medical sup-
port as required under paragraph (b)(1)
of this section whether or not—

(i) Health insurance at reasonable
cost is actually available to the non-
custodial parent at the time the order
is entered; or

(ii) Modification of current coverage
to include the child(ren) in question is
immediately possible.

(3) Establish written criteria to iden-
tify cases not included under para-
graphs (b)(1) and (b)(2) of this section
where there is a high potential for ob-
taining medical support based on—

(i) Evidence that health insurance
may be available to the noncustodial
parent at a reasonable cost, and

(ii) Facts, as defined by State law,
regulation, procedure, or other direc-
tive, which are sufficient to warrant
modification of the existing support
order to include health insurance cov-
erage for a dependent child(ren).

(4) Petition the court or administra-
tive authority to modify support orders
for cases identified in paragraph (b)(3)
of this section to include medical sup-
port in the form of health insurance
coverage.

(5) Provide the custodial parent with
information pertaining to the health
insurance policy which has been se-
cured for the dependent child(ren) pur-
suant to an order obtained under this
section.

(6) Inform the Medicaid agency when
a new or modified court or administra-

tive order for child support includes
medical support and provide the infor-
mation referred to in § 303.30(a) of this
part to the Medicaid agency when the
information is available.

(7) If health insurance is available to
the noncustodial parent at reasonable
cost and has not been obtained at the
time the order is entered, take steps to
enforce the health insurance coverage
required by the support order and pro-
vide the Medicaid agency with the in-
formation referred to in § 303.30(a) of
this part.

(8) Periodically communicate with
the Medicaid agency to determine if
there have been lapses in health insur-
ance coverage for Medicaid applicants
and recipients.

(9) Request employers and other
groups offering health insurance cov-
erage that is being enforced by the IV–
D agency to notify the IV–D agency of
lapses in coverage.

(c) The IV–D agency shall inform an
individual who is eligible for services
under § 302.33 of this chapter that med-
ical support enforcement services will
be provided and shall provide the serv-
ices specified in paragraph (b) of this
section.

(Approved by the Office of Management and
Budget under control numbers 0960–0420 and
0970–0107)

[50 FR 41895, Oct. 15, 1985, as amended at 51
FR 37732, Oct. 24, 1986. Redesignated at 54 FR
32312, Aug. 4, 1989, and amended at 56 FR 8004,
Feb. 26, 1991; 61 FR 67241, Dec. 20, 1996; 64 FR
6250, Feb. 9, 1999]

§ 303.32 National Medical Support No-
tice.

(a) Mandatory State laws. States must
have laws, in accordance with section
466(a)(19) of the Act, requiring proce-
dures specified under paragraph (c) of
this section for the use, where appro-
priate, of the National Medical Support
Notice (NMSN), to enforce the provi-
sion of health care coverage for chil-
dren of noncustodial parents who are
required to provide health care cov-
erage through an employment-related
group health plan pursuant to a child
support order and for whom the em-
ployer is known to the State agency.

(b) Exception. States are not required
to use the NMSN in cases with court or
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administrative orders that stipulate al-
ternative health care coverage to em-
ployer-based coverage.

(c) Mandatory procedures. The State
must have in effect and use procedures
under which:

(1) The State agency must use the
NMSN to transfer notice of the provi-
sion for health care coverage of the
child(ren) to employers.

(2) The State agency must transfer
the NMSN to the employer within two
business days after the date of entry of
an employee who is an obligor in a IV–
D case in the State Directory of New
Hires.

(3) Employers must transfer the
NMSN to the appropriate group health
plan providing any such health care
coverage for which the child(ren) is eli-
gible (excluding the severable Notice to
Withhold for Health Care Coverage di-
recting the employer to withhold any
mandatory employee contributions to
the plan) within twenty business days
after the date of the NMSN.

(4) Employers must withhold any ob-
ligation of the employee for employee
contributions necessary for coverage of
the child(ren) and send any amount
withheld directly to the plan.

(5) Employees may contest the with-
holding based on a mistake of fact. If
the employee contests such with-
holding, the employer must initiate
withholding until such time as the em-
ployer receives notice that the contest
is resolved.

(6) Employers must notify the State
agency promptly whenever the non-
custodial parent’s employment is ter-
minated in the same manner as re-
quired for income withholding cases in
accordance with § 303.100(e)(1)(x) of this
part.

(7) The State agency must promptly
notify the employer when there is no
longer a current order for medical sup-
port in effect for which the IV–D agen-
cy is responsible.

(8) The State agency, in consultation
with the custodial parent, must
promptly select from available plan op-
tions when the plan administrator re-
ports that there is more than one op-
tion available under the plan.

(d) Effective date. This section is ef-
fective October 1, 2001, or, if later, the
effective date of State laws described

in paragraph (a) of this section. Such
State laws must be effective no later
than the close of the first day of the
first calendar quarter that begins after
the close of the first regular session of
the State legislature that begins after
October 1, 2001. For States with 2-year
legislative sessions, each year of such
session would be regarded as a separate
regular session.

[65 FR 82165, Dec. 27, 2000]

§ 303.35 Administrative complaint pro-
cedure.

(a) Each State must have in place an
administrative complaint procedure,
defined by the State, in place to allow
individuals the opportunity to request
an administrative review, and take ap-
propriate action when there is evidence
that an error has occurred or an action
should have been taken on their case.
This includes both individuals in the
State and individuals from other
States.

(b) A State need not establish a for-
mal hearing process but must have
clear procedures in place. The State
must notify individuals of the proce-
dures, make them available for recipi-
ents of IV–D services to use when re-
questing such a review, and use them
for notifying recipients of the results
of the review and any actions taken.

[65 FR 82208, Dec. 27, 2000]

§ 303.52 Pass-through of incentives to
political subdivisions.

The State must calculate and
promptly pay incentives to political
subdivisions as follows:

(a) The State IV–D agency must de-
velop a standard methodology for pass-
ing through an appropriate share of its
incentive payment to those political
subdivisions of the State that partici-
pate in the costs of the program, tak-
ing into account the efficiency and ef-
fectiveness of the activities carried out
under the State plan by those political
subdivisions. In order to reward effi-
ciency and effectiveness, the method-
ology also may provide for payment of
incentives to other political subdivi-
sions of the State that administer the
program.

(b) To ensure that the standard
methodology developed by the State
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reflects local participation, the State
IV–D agency must submit a draft
methodology to participating political
subdivisions for review and comment
or use the rulemaking process avail-
able under State law to receive local
input.

[54 FR 32312, Aug. 4, 1989]

§ 303.69 Requests by agents or attor-
neys of the United States for infor-
mation from the Federal Parent Lo-
cator Service (PLS).

(a) Agents or attorneys of the United
States may request information di-
rectly from the Federal PLS in connec-
tion with a parental kidnapping or
child custody case. (See § 303.15(a) of
this part for a definition of persons au-
thorized to request the information.)

(b) All requests under this section
shall be made in the manner and form
prescribed by the Office.

(c) All requests under this section
shall contain the information specified
in § 303.70(c) of this part.

(d) All requests under this section
shall be accompanied by a statement,
signed by the agent or attorney of the
United States, attesting to the fol-
lowing:

(1) The request is being made solely
to locate an individual in connection
with a parental kidnapping or child
custody case.

(2) Any information obtained through
the Federal PLS shall be treated as
confidential, shall be used solely for
the purpose for which it was obtained
and shall be safeguarded.

(e) A fee may be charged to cover the
costs of processing requests for infor-
mation. A separate fee may be charged
to cover costs of searching for a social
security number before processing a re-
quest for location information.

(Approved by the Office of Management and
Budget under control number 0960–0258)

[48 FR 38645, Aug. 25, 1983, as amended at 51
FR 37731, Oct. 24, 1986]

§ 303.70 Requests by the State Parent
Locator Service (SPLS) for informa-
tion from the Federal Parent Loca-
tor Service (FPLS).

(a) Only the central State PLS office,
and any additional IV–D offices des-
ignated under § 302.35(b), may submit

requests for information to the Federal
PLS.

(b) All requests shall be made in the
manner and form prescribed by the Of-
fice.

(c) All requests shall contain the fol-
lowing information:

(1) The parent’s name;
(2) The parent’s social security num-

ber (SSN). If the SSN is unknown, the
IV–D agency must make every reason-
able effort to ascertain the individual’s
SSN before submitting the request to
the Federal PLS;

(3) Whether the individual is or has
been a member of the armed services, if
known;

(4) Whether the individual is receiv-
ing, or has received, any Federal com-
pensation or benefits, if known; and

(5) Any other information prescribed
by the Office.

(d) All requests shall be accompanied
by a statement, signed by the director
of the IV–D agency or his or her des-
ignee, attesting to the following:

(1) The request is being made to ob-
tain information or to facilitate the
discovery of any individual in accord-
ance with section 453(a)(2) of the Act
for the purpose of establishing parent-
age or establishing, setting the amount
of, modifying, or enforcing child sup-
port obligations, or for determining
who has or may have parental rights
with respect to a child, or in accord-
ance with section 453(a)(3) of the Act
for enforcing a State law with respect
to the unlawful taking or restraint of a
child, or for making or enforcing a
child custody or visitation determina-
tion as defined in section 463(d)(1) of
the Act.

(2) Any information obtained through
the Federal PLS shall be treated as
confidential and shall be safeguarded
under the requirements of sections
453(b), 453(l), 454(8), 454(17), 454(26), and
463(c) of the Act and instructions
issued by the Office.

(e)(1) The IV–D agency shall pay the
fees required under:

(i) Section 453(e)(2) of the Act;
(ii) Section 454(17) of the Act in pa-

rental kidnapping and child custody or
visitation cases;

(iii) Section 453(k) of the Act.
(2)(i) The IV–D agency may charge an

individual requesting information, or
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pay without charging the individual,
the fee required under sections
453(e)(2), 453(k)(3) or 454(17) of the Act
except that the IV–D agency shall
charge an individual specified in sec-
tion 453(c)(3) of the Act the fee required
under section 453(e)(2) of the Act.

(ii) The State may recover the fee re-
quired under section 453(e)(2) of the Act
from the noncustodial parent who owes
a support obligation to a family on
whose behalf the IV–D agency is pro-
viding services and repay it to the indi-
vidual requesting information or itself.

(iii) State funds used to pay the fee
under section 453(e)(2) of the Act are
not program expenditures under the
State plan but are program income
under § 304.50 of this chapter.

(3) The fees required under sections
453(e)(2), 453(k)(3) and 454(17) of the Act
shall be reasonable and as close to ac-
tual costs as possible so as not to dis-
courage use of the FPLS by authorized
individuals.

(4)(i) For costs of processing requests
for information under sections 453(e)(2)
and 454(17) of the Act, and furnishing
information under section 453(k)(3) of
the Act, the Federal government will
charge the IV–D agency periodically. A
fee will be charged for submitting a
case to the FPLS for information.

(ii) If a State fails to pay the appro-
priate fees charged by the Office under
this section, the services provided by
the FPLS in cases subject to the fees
may be suspended until payment is re-
ceived.

(iii) Fees shall be transmitted in the
amount and manner prescribed by the
Office in instructions.

(Approved by the Office of Management and
Budget under control number 0960–0165)

[46 FR 54557, Nov. 3, 1981, as amended at 47
FR 24719, June 8, 1982; 47 FR 57282, Dec. 23,
1982; 51 FR 37731, Oct. 24, 1986; 57 FR 28110,
June 24, 1992; 64 FR 6250, 6251, Feb. 9, 1999]

§ 303.71 Requests for full collection
services by the Secretary of the
Treasury.

(a) Definition. State collection mecha-
nisms means a comprehensive set of
written procedures developed and used
to maximize effective collection action
within the State.

(b) Families eligible. Subject to the
criteria and procedures in this section,

the IV–D agency may request the Sec-
retary to certify the amount of a child
support obligation to the Secretary of
the Treasury for collection under sec-
tion 6305 of the Internal Revenue Code
of 1986. Requests may be made on be-
half of families who make assignments
as defined in § 301.1 of this chapter and
on behalf of families receiving services
under § 302.33.

(c) Cases eligible. For a case to be eli-
gible for certification to the Secretary
of the Treasury:

(1) There shall be a court or adminis-
trative order for support;

(2) The amount to be collected under
the support order shall be at least $750
in arrears;

(3) At least six months shall have
elapsed since the last request for refer-
ral of the case to the Secretary of the
Treasury;

(4) The IV–D agency, the client, or
the client’s representative shall have
made reasonable efforts to collect the
support through the State’s own collec-
tion mechanisms. The agency need not
repeat actions taken by the client or
client’s representative that the agency
determines to be comparable to the
State’s collection mechanisms.

(5) Only the State that has taken an
assignment as defined in § 301.1 of this
chapter or an application or referral
under § 302.33 of this chapter may re-
quest Secretary of the U.S. Treasury
collection services on behalf of a given
case.

(d) Procedures for submitting requests.
(1) The IV–D agency shall submit re-
quests for certification to the regional
office in the manner and form pre-
scribed by the Office.

(2) The Director of the State IV–D
agency (or designee) shall sign requests
for collection by the Secretary of the
Treasury.

(e) Criteria for acceptable requests. The
IV–D agency shall ensure that each re-
quest contains:

(1) Sufficient information to identify
the debtor, including:

(i) The individual’s name;
(ii) The individual’s social security

number;
(iii) The individual’s address and

place of employment, including the
source of this information and the date
it was last verified.
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(2) A copy of all court or administra-
tive orders for support;

(3)(i) The amount owed under the
support orders;

(ii) A statement of whether the
amount is in lieu of, or in addition to,
amounts previously referred to Sec-
retary of the U.S. Treasury for collec-
tion;

(4)(i) A statement that the agency,
the client, or the client’s representa-
tive has made reasonable efforts to col-
lect the amount owed using the State’s
own collection mechanisms or mecha-
nisms that are comparable;

(ii) A description of the actions
taken, why they failed, and why fur-
ther State action would be unproduc-
tive;

(5) The dates of any previous requests
for referral of the case to the Secretary
of the Treasury;

(6) A statement that the agency
agrees to reimburse the Secretary of
the Treasury for the costs of collec-
tion; and

(7)(i) A statement that the agency
has reason to believe that the debtor
has assets that the Secretary of the
Treasury might levy to collect the sup-
port; and

(ii) A statement of the nature and lo-
cation of the assets, if known.

(f) Review of requests by the Office. (1)
The Regional Office will review each
request to determine whether it meets
the requirements of this section.

(2) If a request meets all require-
ments, the Regional Office will
promptly certify and transmit the re-
quest with a copy of all supporting doc-
umentation to the Secretary of the
Treasury. At the same time, the Re-
gional Office will notify the IV–D agen-
cy in writing of the transmittal.

(3)(i) If a request does not meet all
requirements, the Regional Office will
attempt to correct the request in
consulation with the IV–D agency.

(ii) If the request cannot be corrected
through consultation, the Regional Of-
fice will return it to the agency with
an explanation of why the request was
not certified.

(g) Notification of changes in case sta-
tus. (1) The IV–D agency shall imme-
diately notify the Regional Office of
the following changes in case status:

(i) A change in the amount due;

(ii) A change in the nature or loca-
tion of assets;

(iii) A change in the address of the
debtor.

(2) The Regional Office will transmit
the revised information to the Sec-
retary of the Treasury.

(Approved by the Office of Management and
Budget under control number 0960–0281)

[47 FR 16030, Apr. 14, 1982; 48 FR 7179, Feb. 18,
1983, as amended at 51 FR 37731, Oct. 24, 1986;
56 FR 8004, Feb. 26, 1991; 64 FR 6251, Feb. 9,
1999]

§ 303.72 Requests for collection of past-
due support by Federal tax refund
offset.

(a) Past-due support qualifying for off-
set. Past-due support as defined in
§ 301.1 of this chapter qualifies for off-
set if:

(1) There has been an assignment of
the support rights under section
408(a)(3) of the Act or section 471(a)(17)
of the Act to the State making the re-
quest for offset or the IV–D agency is
providing services under § 302.33 of this
chapter.

(2) For support which has been as-
signed to the State under section
408(a)(3) of the Act or section 471(a)(17)
of the Act:

(i) The amount of the support is not
less than $150; and

(ii) The support has been delinquent
for three months or longer.

(3) For support owed in cases where
the IV–D agency is providing IV–D
services under § 302.33 of this chapter:

(i) The support is owed to or on be-
half of a qualified child, or a qualified
child and the parent with whom the
child is living if the same support order
includes support for the child and the
parent.

(ii) The amount of support is not less
than $500;

(iii) At State option, the amount has
accrued since the State IV–D agency
began to enforce the support order; and

(iv) The State has checked its records
to determine if an title IV-A or foster
care maintenance assigned arrearage
exists with respect to the non-IV-A in-
dividual or family.

(4) The IV–D agency has in its
records:
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(i) A copy of the order and any modi-
fications upon which the amount re-
ferred is based which specify the date
of issuance and amount of support;

(ii) A copy of the payment record, or,
if there is no payment record, an affi-
davit signed by the custodial parent at-
testing to the amount of support owed;
and

(iii) In non-IV-A cases, the custodial
parent’s current address.

(5) Before submittal, the State IV–D
agency has verified the accuracy of the
name and social security number of the
noncustodial parent and the accuracy
of the past-due support amount. If the
State IV–D agency has verified this in-
formation previously, it need not
reverify it.

(6) A notification of liability for past-
due support has been received by the
Secretary of the Treasury as prescribed
by paragraph (c)(2) of this section.

(b) Notification to OCSE of liability for
past-due support. (1) A State IV–D agen-
cy shall submit a notification (or noti-
fications) of liability for past-due sup-
port on a magnetic tape to the Office
by the submittal date specified by the
Office in instructions.

(2) The notification of liability for
past-due support shall contain with re-
spect to each delinquency:

(i) The name of the taxpayer who
owes the past-due support;

(ii) The social security number of
that taxpayer;

(iii) The amount of past-due support
owed;

(iv) The State codes as contained in
the Federal Information Processing
Standards (FIPS) publication of the
National Bureau of Standards and also
promulgated by the General Services
Administration in Worldwide Geo-
graphical Location Codes; and

(v) Whether the past-due support is
due an individual who applied for serv-
ices under § 302.33 of this chapter.

(3) The notification of liability for
past-due support may contain with re-
spect to each delinquency the tax-
payer’s IV–D case number and FIPS
code for the local IV–D agency where
the case originated.

(c) Review of requests by the Office. (1)
The Deputy Director will review each
request to determine whether it meets
the requirements of this section.

(2) If a request meets all require-
ments, the Deputy Director will trans-
mit the request to the Secretary of the
Treasury and will notify the State IV–
D agency in writing of the transmittal.

(3) If a request does not meet all re-
quirements, the Deputy Director will
attempt to correct the request in con-
sultation with the State IV–D agency.

(4) If a request cannot be corrected
through consultation, the Deputy Di-
rector will return it to the State IV–D
agency with a written explanation of
why the request could not be trans-
mitted to the Secretary of the Treas-
ury.

(d) Notification of changes in case sta-
tus. (1) The State referring past-due
support of offset must, in interstate
situations, notify any other State in-
volved in enforcing the support order
when it submits an interstate case for
offset and when it receives the offset
amount from the Secretary of the U.S.
Treasury.

(2) The State IV–D agency shall with-
in time frames established by the Of-
fice in instructions, notify the Deputy
Director in writing of any deletion of
an amount referred for collection by
Federal tax refund offset or any de-
crease in the amount if the decrease is
significant according to guidelines de-
veloped by the State. The notification
shall contain the information specified
in paragraph (b) of this section.

(e) Notices of offset—(1) Advance. The
State IV–D agency, or the Office, if the
State requests and the Office agrees,
shall send a written advance notice to
inform an noncustodial parent that the
amount of his or her past-due support
will be referred to the Secretary of the
U.S. Treasury for collection by Federal
tax refund offset. The notice must in-
form noncustodial parents:

(i) Of their right to contest the
State’s determination that past-due
support is owed or the amount of past-
due support;

(ii) Of their right to an administra-
tive review by the submitting State or
at the noncustodial parent’s request
the State with the order upon which
the referral for offset is based;

(iii) Of the procedures and timeframe
for contacting the IV–D agency in the
submitting State to request adminis-
trative review; and
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(iv) That, in the case of a joint re-
turn, the Secretary of the U.S. Treas-
ury will notify the noncustodial par-
ent’s spouse at the time of offset re-
garding the steps to take to protect the
share of the refund which may be pay-
able to that spouse. If the IV–D agency
sends the notice, it must meet the con-
ditions specified by the Office in in-
structions.

(2) At offset. The Secretary of the U.S.
Treasury will notify the noncustodial
parent that the offset has been made.
The Secretary of the U.S. Treasury will
also notify any individual who filed a
joint return with the noncustodial par-
ent of the steps to take in order to se-
cure a proper share of the refund.

(f) Procedures for contesting in intra-
state cases. (1) Upon receipt of a com-
plaint from an noncustodial parent in
response to the advance notice required
in paragraph (e)(1) of this section or
concerning a tax refund which has al-
ready been offset, the IV–D agency
must send a notice to the noncustodial
parent and, in non-IV-A cases the cus-
todial parent, of the time and place of
the administrative review of the com-
plaint and conduct the review to deter-
mine the validity of the complaint.

(2) If the complaint concerns a joint
tax refund that has not yet been offset,
the IV–D agency must inform the non-
custodial parent that the Secretary of
the U.S. Treasury will notify the non-
custodial parent’s spouse at the time of
offset regarding the steps to take to se-
cure his or her proper share of the re-
fund. If the complaint concerns a joint
tax refund which has already been off-
set, the IV–D agency must refer the
noncustodial parent to the Secretary of
the U.S. Treasury.

(3) If the administrative review re-
sults in a deletion of, or decrease in,
the amount referred for offset, the IV–
D agency must notify OCSE in writing
within time frames established by the
Office and include the information
specified in paragraph (b) of this sec-
tion.

(4) If, as a result of the administra-
tive review, an amount which has al-
ready been offset is found to have ex-
ceeded the amount of past-due support
owed, the IV–D agency must take steps
to refund the excess amount to the
noncustodial parent promptly.

(g) Procedures for contesting in inter-
state cases. (1) If the noncustodial par-
ent requests an administrative review
in the submitting State, the IV–D
agency must meet the requirements in
paragraph (f) of this section.

(2) If the complaint cannot be re-
solved by the submitting State and the
noncustodial parent requests an admin-
istrative review in the State with the
order upon which the referral for offset
is based, the submitting State must no-
tify the State with the order of the re-
quest for an administrative review and
provide that State with all necessary
information, including the information
listed under paragraph (a)(4) of this
section, within 10 days of the noncusto-
dial parent’s request for an administra-
tive review.

(3) The State with the order must
send a notice to the noncustodial par-
ent and, in non-IV-A cases the custo-
dial parent, of the time and place of
the administrative review, conduct the
review and make a decision within 45
days of receipt of the notice and infor-
mation from the submitting State.

(4) If the administrative review re-
sults in a deletion of, or decrease in,
the amount referred for offset, the
State with the order must notify the
Office in writing within time frames
established by the Office and include
the information specified in paragraph
(b) of this section.

(5) Upon resolution of a complaint
after an offset has been made, the
State with the order must notify the
submitting State of its decision
promptly.

(6) When an administrative review is
conducted in the State with the order,
the submitting State is bound by the
decision made by the State with the
order.

(7) Based on the decision of the State
with the order, the IV–D agency in the
submitting State must take steps to
refund any excess amount to the non-
custodial parent promptly.

(8) In computing incentives under
§ 304.12 of this part, if the case is re-
ferred to the State with the order for
an administrative review, the collec-
tions made as a result of Federal tax
refund offset will be treated as having
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been collected in full by both the sub-
mitting State and the State with the
order.

(h) Distribution of collections. (1) Col-
lections received by the IV–D agency as
a result of refund offset to satisfy title
IV-A or non-IV-A past-due support
shall be distributed as past-due support
as required in accordance with section
457 of the Act.

(2) Collections received by the IV–D
agency in foster care maintenance
cases shall be distributed as past-due
support under § 302.52(b) (3) and (4) of
this chapter.

(3) The IV–D agency must inform in-
dividuals receiving services under
§ 302.33 of this chapter in advance that
amounts offset will be applied
fSecretary of the U.S. Treasuryt to sat-
isfy any past-due support which has
been assigned to the State and sub-
mitted for Federal tax refund offset.

(4) If the amount collected is in ex-
cess of the amounts required to be dis-
tributed under section 457 of the Act,
the IV–D agency must repay the excess
to the noncustodial parent whose re-
fund was offset or to the parties filing
a joint return within a reasonable pe-
riod in accordance with State law.

(5) In cases where the Secretary of
the Treasury, through OCSE, notifies
the State that an offset is being made
to satisfy non-IV-A past-due support
from a refund based on a joint return,
the State may delay distribution until
notified that the unobligated spouse’s
proper share of the refund has been
paid or for a period not to exceed six
months from notification of offset,
whichever is earlier.

(6) Collections from offset may be ap-
plied only against the past-due support
which was specified in the advance no-
tice described in paragraph (e)(1) of
this section.

(i) Payment of fee. (1) A refund offset
fee, in such amount as the Secretary of
the Treasury and the Secretary of
Health and Human Services have
agreed to be sufficient to reimburse the
Department of Treasury for the full
cost of the offset procedure, shall be
deducted from the offset amount and
credited to the Department of Treasury
appropriations which bore all or part of
the costs involved in making the col-
lection. The full amount offset must be

credited against the obligor’s payment
record. The fee which the Secretary of
the Treasury may impose with respect
to non-IV-A submittals shall not ex-
ceed $25 per submittal.

(2) The State IV–D agency may
charge an individual who is receiving
services under § 302.33(a)(1) (i) or (iii) of
this chapter a fee not to exceed $25 for
submitting past-due support for Fed-
eral tax refund offset. The State must
inform the individual in advance of the
amount of any fee charged.

(3) Any State which requests the Of-
fice to send the advance written notice
under paragraph (e)(1) of this section
will be charged a fee, in an amount es-
tablished by the Office in instructions,
for printing and mailing of pre-offset
notices. This fee shall be credited to
the Health and Human Services appro-
priations which bore all or part of the
costs involved in making the collec-
tion.

(j) Each State involved in a referral
of past-due support for offset must
comply with instructions issued by the
Office.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19651, May 9, 1985; 50 FR 31719, Aug. 6,
1985, as amended at 51 FR 37731, Oct. 24, 1986;
53 FR 47710, Nov. 25, 1988; 54 FR 32312, Aug. 4,
1989; 56 FR 8005, Feb. 26, 1991; 58 FR 41437,
Aug. 4, 1993; 64 FR 6251, Feb. 9, 1999]

§ 303.73 Applications to use the courts
of the United States to enforce
court orders.

The IV–D agency may apply to the
Secretary for permission to use a
United States district court to enforce
a support order of a court of competent
jurisdiction against an noncustodial
parent who is present in another State
if the IV7–D agency can furnish evi-
dence in accordance with instructions
issued by the office.

[61 FR 67241, Dec. 20, 1996]

§ 303.100 Procedures for income with-
holding.

(a) General withholding requirements.
(1) The State must ensure that in the
case of each noncustodial parent
against whom a support order is or has
been issued or modified in the State,
and is being enforced under the State
plan, so much of his or her income as
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defined in sections 466(b)(1) and (8) of
the Act must be withheld, in accord-
ance with this section, as is necessary
to comply with the order.

(2) In addition to the amount to be
withheld to pay the current month’s
obligation, the amount to be withheld
must include an amount to be applied
toward liquidation of overdue support.

(3) The total amount to be withheld
under paragraphs (a)(1), (a)(2) and, if
applicable, (f)(1)(iii) of this section may
not exceed the maximum amount per-
mitted under section 303(b) of the Con-
sumer Credit Protection Act (15 U.S.C.
1673(b)).

(4) In the case of a support order
being enforced under the State plan,
the withholding must occur without
the need for any amendment to the
support order involved or any other ac-
tion by the court or entity that issued
it other than that required or per-
mitted under this section.

(5) If there is more than one notice
for withholding against a single non-
custodial parent, the State must allo-
cate amounts available for withholding
giving priority to current support up to
the limits imposed under section 303(b)
of the Consumer Credit Protection Act
(15 U.S.C. 1673(b)). The State must es-
tablish procedures for allocation of
support among families, but in no case
shall the allocation result in a with-
holding for one of the support obliga-
tions not being implemented.

(6) The withholding must be carried
out in full compliance with all proce-
dural due process requirements of the
State.

(7) The State must have procedures
for promptly terminating withholding:

(i) In all cases, when there is no
longer a current order for support and
all arrearages have been satisfied; or,

(ii) At State option, when the non-
custodial parent requests termination
and withholding has not been termi-
nated previously and subsequently ini-
tiated, and the noncustodial parent
meets the conditions for an alternative
arrangement set forth under paragraph
(b)(3) of this section.

(8) The State must have procedures
for promptly refunding to noncustodial
parents amounts which have been im-
properly withheld.

(9) Support orders issued or modified
in IV–D cases must include a provision
requiring the noncustodial parent to
keep the IV–D agency informed of the
name and address of his or her current
employer, whether the noncustodial
parent has access to health insurance
coverage at reasonable cost and, if so,
the health insurance policy informa-
tion.

(b) Immediate withholding on IV–D
cases. (1) In the case of a support order
being enforced under this part that is
issued or modified on or after Novem-
ber 1, 1990, the income of an noncusto-
dial parent shall be subject to with-
holding, regardless of whether support
payments by such parent are in ar-
rears, on the effective date of the
order, except that such income shall
not be subject to withholding under
this paragraph in any case where:

(i) Either the absent or custodial par-
ent demonstrates, and the court or ad-
ministrative authority finds, that
there is good cause not to require im-
mediate withholding; or (ii) A written
agreement is reached between the ab-
sent and custodial parent, and, at
State option, the State in IV–D cases
in which there is an assignment of sup-
port rights to the State, which pro-
vides for an alternative arrangement.

(2) For the purposes of this para-
graph, any finding that there is good
cause not to require immediate with-
holding must be based on at least:

(i) A written determination that, and
explanation by the court or adminis-
trative authority of why, imple-
menting immediate income with-
holding would not be in the best inter-
ests of the child; and

(ii) Proof of timely payment of pre-
viously ordered support in cases involv-
ing the modification of support orders.

(3) For purposes of this paragraph,
‘‘written agreement’’ means a written
alternative arrangement signed by
both the custodial and noncustodial
parent, and, at State option, by the
State in IV–D cases in which there is
an assignment of support rights to the
State, and reviewed and entered in the
record by the court or administrative
authority.

(c) Initiated withholding in IV–D cases.
In the case of income not subject to

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00254 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



255

Office of Child Support Enforcement, ACF, HHS § 303.100

immediate withholding under para-
graph (b) of this section, including
cases subject to a finding of good cause
or to a written agreement:

(1) The income of the noncustodial
parent shall become subject to the
withholding on the date on which the
payments which the noncustodial par-
ent has failed to make under a support
order are at least equal to the support
payable for one month or, if earlier,
and without regard to whether there is
an arrearage, the earliest of:

(i) The date on which the noncusto-
dial parent requests that withholding
begin;

(ii) The date on which the custodial
parent requests that withholding
begin, if the State determines, in ac-
cordance with such procedures and
standards as it may establish, that the
request should be approved; or

(iii) Such earlier date as State law or
procedure may provide.

(2) The only basis for contesting a
withholding under this paragraph is a
mistake of fact, which for purposes of
this paragraph means an error in the
amount of current or overdue support
or in the identity of the alleged non-
custodial parent.

(d) Notice to the noncustodial parent in
cases of initiated withholding. The State
must send a notice to the noncustodial
parent regarding the initiated with-
holding. The notice must inform the
noncustodial parent:

(1) That the withholding has com-
menced;

(2) Of the amount of overdue support
that is owed, if any, and the amount of
wages that will be withheld;

(3) That the provision for with-
holding applies to any current or sub-
sequent employer or period of employ-
ment;

(4) Of the procedures available for
contesting the withholding and that
the only basis for contesting the with-
holding is a mistake of fact;

(5) Of the information provided to the
employer, pursuant to paragraph (e) of
this section.

(e) Notice to the employer for immediate
and initiated withholding. (1) To initiate
withholding, the State must send the
noncustodial parent’s employer a no-
tice using the standard Federal format
which includes the following:

(i) The amount to be withheld from
the noncustodial parent’s wages, and a
statement that the amount actually
withheld for support and other pur-
poses, including the fee specified under
paragraph (e)(1)(iii) of this section,
may not be in excess of the maximum
amounts permitted under section 303(b)
of the Consumer Credit Protection Act
(15 U.S.C. 1673(b));

(ii) That the employer must send the
amount to the SDU within 7 business
days of the date the noncustodial par-
ent is paid, and must report to the SDU
the date on which the amount was
withheld from the noncustodial par-
ent’s income;

(iii) That, in addition to the amount
withheld for support, the employer
may deduct a fee established by the
State for administrative costs incurred
for each withholding, if the State per-
mits a fee to be deducted;

(iv) That the withholding is binding
upon the employer until further notice
by the State;

(v) That the employer is subject to a
fine to be determined under State law
for discharging an noncustodial parent
from employment, refusing to employ,
or taking disciplinary action against
any noncustodial parent because of the
withholding;

(vi) That, if the employer fails to
withhold income in accordance with
the provisions of the notice, the em-
ployer is liable for the accumulated
amount the employer should have
withheld from the noncustodial par-
ent’s income;

(vii) That the withholding under this
section shall have priority over any
other legal process under State law
against the same income;

(viii) That the employer may com-
bine withheld amounts from noncusto-
dial parents’ income in a single pay-
ment to each appropriate agency re-
questing withholding and separately
identify the portion of the single pay-
ment which is attributable to each in-
dividual noncustodial parent;

(ix) That the employer must with-
hold from the noncustodial parent’s in-
come the amount specified in the no-
tice and pay such amount to the State
disbursement unit within 7 business
days after the date the income would
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have been paid to the noncustodial par-
ent.

(x) That the employer must notify
the State promptly when the noncusto-
dial parent terminates employment
and provide the noncustodial parent’s
last known address and the name and
address of the noncustodial parent’s
new employer, if known.

(2) In the case of an immediate wage
withholding under paragraph (b) of this
section, the State must issue the no-
tice to the employer specified in para-
graph (e)(1) of this section within 15
calendar days of the date the support
order is received if the employer’s ad-
dress is known on that date, or, if the
address is unknown on that date, with-
in 15 calendar days of locating the em-
ployer’s address.

(3) In the case of initiated with-
holding, the State must send the notice
to the employer required under para-
graph (e)(1) of this section within 15
calendar days of the date specified in
paragraph (c)(1) of this section if the
employer’s address is known on that
date, or, within 15 calendar days of lo-
cating the employer’s address.

(4) If the noncustodial parent changes
employment within the State when a
withholding is in effect, the State must
notify the noncustodial parent’s new
employer, in accordance with the re-
quirements of paragraph (f)(1) of this
section, that the withholding is bind-
ing on the new employer.

(f) Interstate withholding.
(1) The State law must require em-

ployers to comply with a withholding
notice issued by any State.

(2) When an out-of-State IV–D agency
requests direct withholding, the em-
ployer must be required to withhold
funds as directed in the notice but to
apply the income withholding laws of
the noncustodial parent’s principal
place of employment to determine:

(i) The employer’s fee for processing
the withholding notice;

(ii) The maximum amount that may
be withheld from the noncustodial par-
ent’s income;

(iii) The time periods to implement
the withholding notice and to remit
the withheld income;

(iv) The priorities for withholding
and allocating income withheld for
multiple child support obligees; and

(v) Any withholding term or condi-
tions not specified in the withholding
order.

(3) In other than direct withholding
actions:

(i) A State may require registration
for orders from other States for pur-
poses of enforcement through with-
holding only if registration is for the
sole purpose of obtaining jurisdiction
for enforcement of the order; does not
confer jurisdiction on the court or
agency for any other purpose (such as
modification of the underlying or origi-
nal support order or resolution of cus-
tody or visitation disputes); and does
not delay implementation of with-
holding beyond the timeframes estab-
lished in paragraphs (e)(2) and (e)(3) of
this section.

(ii) Within 20 calendar days of a de-
termination that withholding is re-
quired in a particular case, and, if ap-
propriate, receipt of any information
necessary to carry out withholding, the
initiating State must notify the IV–D
agency of the State in which the non-
custodial parent is employed to imple-
ment interstate withholding. The no-
tice must contain all information nec-
essary to carry out the withholding, in-
cluding the amount requested to be
withheld, a copy of the support order
and a statement of arrearages, if appro-
priate. If necessary, the State where
the support order is entered must pro-
vide the information necessary to
carry out the withholding within 30
calendar days of receipt of a request for
information by the initiating State.

(iii) The State in which the noncusto-
dial parent is employed must imple-
ment withholding in accordance with
this section upon receipt of the notice
from the initiating State required in
paragraph (f)(3)(ii) of this section.

(iv) The State in which the noncusto-
dial parent is employed must notify
the State in which the custodial parent
is receiving services when the non-
custodial parent is no longer employed
in the State and provide the name and
address of the noncustodial parent and
new employer, if known.

(g) Provision for withholding in all
child support orders. Child support or-
ders issued or modified in the State
whether or not being enforced under
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the State IV-D plan must have a provi-
sion for withholding of wages. This re-
quirement does not alter the require-
ment governing all IV–D cases in para-
graph (a)(4) of this section that en-
forcement under the State plan must
proceed without the need for a with-
holding provision in the order.

[57 FR 30682, July 10, 1992, as amended at 64
FR 6251, 6252, Feb. 9, 1999]

§ 303.101 Expedited processes.
(a) Definition Expedited processes

means administrative and judicial pro-
cedures (including IV–D agency proce-
dures) required under section 466(a)(2)
and (c) of the Act;

(b) Basic requirement. (1) The State
must have in effect and use, in inter-
state and intrastate cases, expedited
processes as specified under this sec-
tion to establish paternity and to es-
tablish, modify, and enforce support or-
ders.

(2) Under expedited processes:
(i) In IV–D cases needing support

order establishment, regardless of
whether paternity has been estab-
lished, action to establish support or-
ders must be completed from the date
of service of process to the time of dis-
position within the following time-
frames: (A) 75 percent in 6 months; and
(B) 90 percent in 12 months.

(ii) In IV–D cases where a support
order has been established, actions to
enforce the support order must be
taken within the timeframes specified
in §§ 303.6(c)(2) and 303.100;

(iii) For purposes of the timeframe at
§ 303.101(b)(2)(i), in cases where the IV–
D agency uses long-arm jurisdiction
and disposition occurs within 12
months of service of process on the al-
leged father or noncustodial parent,
the case may be counted as a success
within the 6 month tier of the time-
frame, regardless of when disposition
occurs in the 12 month period following
service of process.

(iv) Disposition, as used in para-
graphs (b)(2)(i) and (iii) of this section,
means the date on which a support
order is officially established and/or re-
corded or the action is dismissed.

(c) Safeguards. Under expedited proc-
esses:

(1) Paternities and orders established
by means other than full judicial proc-

ess must have the same force and effect
under State law as paternities and or-
ders established by full judicial process
within the State;

(2) The due process rights of the par-
ties involved must be protected;

(3) The parties must be provided a
copy of the voluntary acknowledgment
of paternity, paternity determination,
and/or support order;

(4) Action taken may be reviewed
under the State’s generally applicable
administrative or judicial procedures.

(d) Functions. The functions per-
formed by presiding officers under ex-
pedited processes must include at min-
imum:

(1) Taking testimony and estab-
lishing a record;

(2) Evaluating evidence and making
recommendations or decisions to estab-
lish paternity and to establish and en-
force orders;

(3) Accepting voluntary acknowledg-
ment of paternity or support liability
and stipulated agreements setting the
amount of support to be paid;

(4) Entering default orders upon a
showing that process has been served
on the defendant in accordance with
State law, that the defendant failed to
respond to service in accordance with
State procedures, and any additional
showing required by State law; and

(5) Ordering genetic tests in con-
tested paternity cases in accordance
with § 303.5(d)(1).

(e) Exemption for political subdivisions.
A State may request an exemption
from any of the requirements of this
section for a political subdivision on
the basis of the effectiveness and time-
liness of paternity establishment, sup-
port order issuance or enforcement
within the political subdivision in ac-
cordance with the provisions of
§ 302.70(d) of this chapter.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19655, May 9, 1985, as amended at 50
FR 23958, June 7, 1985; 59 FR 66251, Dec. 23,
1994; 64 FR 6252, Feb. 9, 1999]

§ 303.102 Collection of overdue sup-
port by State income tax refund off-
set.

(a) Overdue support qualifying for off-
set. Overdue support qualifies for State
income tax refund offset if:
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(1) There has been an assignment of
the support obligation under section
408(a)(3) of the Act section 471(a)(17) of
the Act or the IV–D agency is pro-
viding services under § 302.33 of this
chapter, and

(2) The State does not determine,
using guidelines it must develop which
are generally available to the public,
that the case is inappropriate for appli-
cation of this procedure.

(b) Accuracy of amounts referred for
offset. The IV-D agency must establish
procedures to ensure that:

(1) Amounts referred for offset have
been verified and are accurate; and

(2) The appropriate State office or
agency is notified of any significant re-
ductions in (including an elimination
of) an amount referred for collection by
State income tax refund offset.

(c) Procedures for contesting offset and
for reimbursing excess amounts offset. (1)
The State must establish procedures,
which are in full compliance with the
State’s procedural due process require-
ments, for an noncustodial parent to
use to contest the referral of overdue
support for State income tax refund
offset.

(2) If the offset amount is found to be
in error or to exceed the amount of
overdue support, the State IV–D agen-
cy must take steps to refund the excess
amount in accordance with procedures
that include a mechanism for promptly
reimbursing the noncustodial parent.

(3) The State must establish proce-
dures for ensuring that in the event of
a joint return, the noncustodial par-
ent’s spouse can apply for a share of
the refund, if appropriate, in accord-
ance with State law.

(d) Notice to custodial parent. The IV–
D agency must inform individuals re-
ceiving services under § 302.33 of this
chapter, in advance that, for cases in
which medical support rights have been
assigned under 42 CFR 433.146, and
amounts are collected which represent
specific dollar amounts designated in
the support order for medical purposes,
amounts offset will be distributed
under § 302.51(c) of this chapter.

(e) Advance notice to noncustodial par-
ent. The State must send a written ad-
vance notice to inform the noncusto-
dial parent of the referral for State in-

come tax refund offset and of the op-
portunity to contest the referral.

(f) Fee for certain cases. The State IV–
D agency may charge an individual
who is receiving services under
§ 302.33(a)(1) (i) or (iii) of this chapter a
reasonable fee to cover the cost of col-
lecting past-due support using State
tax refund offset. The State must in-
form the individual in advance of the
amount of any fee charged.

(g) Distribution of collections. (1)(i) A
State must distribute collections re-
ceived as a result of State income tax
refund offset in accordance with sec-
tion 457 of the Act:

(ii) For cases in which medical sup-
port rights have been assigned under 42
CFR 433.146, and amounts are collected
which represent specific dollar
amounts designated in the support
order for medical purposes, under
§ 302.51(c) of this chapter.

(2) If the amount collected is in ex-
cess of the amounts required to be dis-
tributed under paragraph (g)(1) of this
section, the IV–D agency must repay
the excess to the noncustodial parent
whose State income tax refund was off-
set within a reasonable period in ac-
cordance with State law.

(3) The State must credit amounts
offset on individual payment records.

(h) Information to the IV–D agency.
The State agency responsible for proc-
essing the State tax refund offset must
notify the State IV–D agency of the
noncustodial parent’s home address
and social security number or numbers.
The State IV–D agency must provide
this information to any other State in-
volved in enforcing the support order.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19655, May 9, 1985; 50 FR 31720, Aug. 6,
1985, as amended at 51 FR 37731, Oct. 24, 1986;
54 FR 32312, Aug. 4, 1989; 56 FR 8005, Feb. 26,
1991; 64 FR 6252, Feb. 9, 1999]

§ 303.104 Procedures for posting secu-
rity, bond or guarantee to secure
payment of overdue support.

(a) The State shall have in effect and
use procedures which require that non-
custodial parents post security, bond
or give some other guarantee to secure
payment of overdue support.
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(b) The State must provide advance
notice to the noncustodial parent re-
garding the delinquency of the support
payment and the requirement of post-
ing security, bond or guarantee, and in-
form the noncustodial parent of his or
her rights and the methods available
for contesting the impending action, in
full compliance with the State’s proce-
dural due process requirements.

(c) The State must develop guidelines
which are generally available to the
public to determine whether the case is
inappropriate for application of this
procedure.

(Approved by the Office of Management and
Budget under control number 0960–0385)

[50 FR 19656, May 9, 1985, as amended at 51
FR 37731, Oct. 24, 1986]

§ 303.106 Procedures to prohibit retro-
active modification of child support
arrearages.

(a) The State shall have in effect and
use procedures which require that any
payment or installment of support
under any child support order is, on
and after the date it is due:

(1) A judgment by operation of law,
with the full force, effect, and at-
tributes of a judgment of the State, in-
cluding the ability to be enforced;

(2) Entitled as a judgment to full
faith and credit in such State and in
any other State; and

(3) Not subject to retroactive modi-
fication by such State or by any other
State except as provided in paragraph
(b) of this section.

(b) The procedures referred to in
paragraph (a)(3) of this section may
permit modification with respect to
any period during which there is pend-
ing a petition for modification, but
only from the date that notice of such
petition has been given, either directly
or through the appropriate agent, to
the obligee or (where the obligee is the
petitioner) to the obligor.

[54 FR 15764, Apr. 19, 1989]

§ 303.107 Requirements for coopera-
tive arrangements.

The State must ensure that all coop-
erative arrangements:

(a) Contain a clear description of the
specific duties, functions and respon-
sibilities of each party;

(b) Specify clear and definite stand-
ards of performance which meet Fed-
eral requirements;

(c) Specify that the parties will com-
ply with title IV–D of the Act, imple-
menting Federal regulations and any
other applicable Federal regulations
and requirements;

(d) Specify the financial arrange-
ments including budget estimates, cov-
ered expenditures, methods of deter-
mining costs, procedures for billing the
IV–D agency, and any relevant Federal
and State reimbursement requirements
and limitations;

(e) Specify the kind of records that
must be maintained and the appro-
priate Federal, State and local report-
ing and safeguarding requirements; and

(f) Specify the dates on which the ar-
rangement begins and ends, any condi-
tions for revision or renewal, and the
circumstances under which the ar-
rangement may be terminated.

[54 FR 30223, July 19, 1989]

§ 303.108 Quarterly wage and unem-
ployment compensation claims re-
porting to the National Directory of
New Hires.

(a) What definitions apply to quarterly
wage and unemployment compensation
claims reporting? When used in this sec-
tion:

(1) Reporting period means time
elapsed during a calendar quarter, e.g.
January–March, April–June, July–Sep-
tember, October–December.

(2) Wage information means:
(i) The name of the employee;
(ii) The social security number of the

employee;
(iii) The aggregate wages of the em-

ployee during the reporting period; and
(iv) The name, address (and option-

ally, any second address for wage with-
holding purposes), and Federal em-
ployer identification number of an em-
ployer reporting wages.

(3) Unemployment compensation or
claim information means:

(i) Whether an individual is receiv-
ing, has received or has applied for un-
employment compensation;

(ii) The individual’s name and cur-
rent (or most recent) home address;

(iii) The individual’s social security
number; and
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(iv) The aggregate gross amount of
compensation the claimant received
during the reporting quarter.

(b) What data must be transmitted to
the National Directory of New Hires?

The State shall disclose quarterly, to
the National Directory of New Hires,
wage and claim information as defined
in paragraph (a) of this section that is
collected pursuant to a State’s unem-
ployment compensation program ref-
erenced in Title III of the Act or pursu-
ant to section 1137 of the Act.

(c) What time frames apply for report-
ing quarterly wage and unemployment
compensation claims data?

The State shall report wage informa-
tion for the reporting period no later
than the end of the fourth month fol-
lowing the reporting period. The State
shall report claim information for the
reporting period no later than the end
of the fSecretary of the U.S. Treasuryt
month following the reporting period.

(d) What reporting formats will be used
for reporting data?

The State must use standardized for-
mats established by the Secretary of
Health and Human Services for report-
ing wage and claim information.

[63 FR 36190, Jul. 2, 1998]

§ 303.109 Procedures for State moni-
toring, evaluation and reporting on
programs funded by Grants to
States for Access and Visitation
Programs.

(a) Monitoring. The State must mon-
itor all programs funded under Grants
to States for Access and Visitation
Programs to ensure that the programs
are providing services authorized in
section 469B(a) of the Act, are being
conducted in an effective and efficient
manner, are complying with Federal
evaluation and reporting requirements,
and contain safeguards to insure the
safety of parents and children.

(b) Evaluation. The State:
(1) May evaluate all programs funded

under Grants to States for Access and
Visitation Programs;

(2) Must assist in the evaluation of
significant or promising projects as de-
termined by the Secretary;

(c) Reporting. The State must:
(1) Report a detailed description of

each program funded, providing the fol-
lowing information, as appropriate:

service providers and administrators,
service area (rural/urban), population
served (income, race, marital status),
program goals, application or referral
process (including referral sources),
voluntary or mandatory nature of the
programs, types of activities, and
length and features of a completed pro-
gram;

(2) Report data including: the number
of applicants/referrals for each pro-
gram, the total number of partici-
pating individuals, and the number of
persons who have completed program
requirements by authorized activities
(mediation—voluntary and mandatory,
counseling, education, development of
parenting plans, visitation enforce-
ment—including monitoring, super-
vision and neutral drop-off and pickup)
and development of guidelines for visi-
tation and alternative custody ar-
rangements; and

(3) Report the information required
in paragraphs (c)(1) and (c)(2) of this
section annually, at such time, and in
such form, as the Secretary may re-
quire.

[64 FR 15136, Mar. 30, 1999]

PART 304—FEDERAL FINANCIAL
PARTICIPATION

Sec.
304.10 General administrative requirements.
304.11 Effect of State rules.
304.12 Incentive payments.
304.15 Cost allocation.
304.20 Availability and rate of Federal fi-

nancial participation.
304.21 Federal financial participation in the

costs of cooperative arrangements with
courts and law enforcement officials.

304.22 Federal financial participation in
purchased support enforcement services.

304.23 Expenditures for which Federal finan-
cial participation is not available.

304.24 Equipment—Federal financial par-
ticipation.

304.25 Treatment of expenditures; due date.
304.26 Determination of Federal share of

collections.
304.27 [Reserved]
304.29 Applicability of other regulations.
304.30 Public sources of State’s share.
304.40 Repayment of Federal funds by in-

stallments.
304.50 Treatment of program income.
304.95 [Reserved]
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AUTHORITY: 42 U.S.C. 651 through 655, 657,
1302, 1396a(a)(25), 1396b(d)(2), 1396b(o),
1396b(p), and 1396(k).

EDITORIAL NOTE: Nomenclature changes to
part 304 appear at 64 FR 6252, Feb. 9, 1999.

SOURCE: 40 FR 27166, June 26, 1975, unless
otherwise noted.

§ 304.10 General administrative re-
quirements.

As a condition for Federal financial
participation, the provisions of part 74
of this title (with the exception of 45
CFR 74.23, Cost Sharing or Matching
and 45 CFR 74.52, Financial Reporting)
establishing uniform administrative
requirements and cost principles shall
apply to all grants made to States
under this part.

[40 FR 27166, June 26, 1975, as amended at 61
FR 67241, Dec. 20, 1996]

§ 304.11 Effect of State rules.
Subject to the provisions and limita-

tions of title IV–D of the Act and chap-
ter III, Federal financial participation
will be available in expenditures made
under the State plan (including the ad-
ministration thereof) in accordance
with applicable State laws, rules, regu-
lations, and standards governing ex-
penditures by State and local child
support enforcement agencies.

§ 304.12 Incentive payments.
(a) Definitions. For the purposes of

this section:
Non-title IV-A collections means sup-

port collections, on behalf of individ-
uals receiving services under this title,
satisfying a support obligation which
has not been assigned under section
408(a)(3) of the Act or section 471(a)(17)
of the Act, including collections treat-
ed in accordance with paragraph
(b)(4)(ii) of this section .

Title IV-A collections means support
collections satisfying an assigned sup-
port obligation under section 408(a)(3)
of the Act or section 471(a)(17) of the
Act, including collections treated in
accordance with paragraph (b)(4)(ii) of
this section.

Total IV–D administrative costs means
total IV–D administrative expenditures
claimed by a State in a specified fiscal
year adjusted in accordance with para-
graphs (b)(4)(iii), (b)(4)(iv) and (b)(4)(v)
of this section.

(b) Incentive payments to States. Effec-
tive October 1, 1985, the Office shall
compute incentive payments for States
for a fiscal year in recognition of title
IV-A collections and of non-title IV-A
collections.

(1) A portion of a State’s incentive
payment shall be computed as a per-
centage of the State’s title IV-A collec-
tions, and a portion of the incentive
payment shall be computed as a per-
centage of its non-title IV-A collec-
tions. The percentages are determined
separately for title IV-A and non-title
IV-A portions of the incentive. The per-
centages are based on the ratio of the
State’s title IV-A collections to the
State’s total administrative costs and
the State’s non-title IV-A collections
to the State’s total administrative
costs in accordance with the following
schedule:

Ratio of collections to total IV–D administrative
costs

Percent of
collection
paid as an
incentive

Less than 1.4 ..................................................... 6.0
At least 1.4 ........................................................ 6.5
At least 1.6 ........................................................ 7.0
At least 1.8 ........................................................ 7.5
At least 2.0 ........................................................ 8.0
At least 2.2 ........................................................ 8.5
At least 2.4 ........................................................ 9.0
At least 2.6 ........................................................ 9.5
At least 2.8 ........................................................ 10.0

(2) The ratios of the State’s title IV-
A and non-title IV-A collections to
total IV–D administrative costs will be
truncated at one decimal place.

(3) The portion of the incentive pay-
ment paid to a State for a fiscal year in
recognition of its non-title IV-A collec-
tions is limited to the percentage of
the portion of the incentive payment
paid for that fiscal year in recognition
of its title IV-A collections, as follows:

(i) 100 percent in fiscal years 1986 and
1987;

(ii) 105 percent in fiscal year 1988;
(iii) 110 percent in fiscal year 1989;

and
(iv) 115 percent in fiscal year 1990 and

thereafter.
(4) In calculating the amount of in-

centive payments, the following condi-
tions apply:

(i) Only those title IV-A and non-title
IV-A collections distributed and ex-
penditures claimed by the State in the
fiscal year shall be used to determine
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the incentive payment payable for that
fiscal year;

(ii) Support collected by one State on
behalf of individuals receiving IV–D
services in another State shall be
treated as having been collected in full
by each State;

(iii) Fees paid by individuals, recov-
ered costs, and program income such as
interest earned on collections shall be
deducted from total IV–D administra-
tive costs;

(iv) At the option of the State, lab-
oratory costs incurred in determining
paternity may be excluded from total
IV–D administrative costs; and

(v) Effective January 1, 1990, amounts
expended by the State in carrying out
a special project under section 455(e) of
the Act shall not be included in the
State’s total IV–D administrative
costs.

(vi) Costs of demonstration projects
for evaluating model procedures for re-
viewing child support awards under
section 103(e) of Public Law 100–485
shall not be included in the State’s
total IV–D administrative costs.

(c) Payment of incentives. (1) The Of-
fice will estimate the total incentive
payment that each State will receive
for the upcoming fiscal year.

(2) Each State will include one-quar-
ter of the estimated total payment in
its quarterly collection report which
will reduce the amount that would oth-
erwise be paid to the Federal govern-
ment to reimburse its share of assist-
ance payments under §§ 302.51 and 302.52
of this chapter.

(3) Following the end of a fiscal year,
the Office will calculate the actual in-
centive payment the State should have
received based on the reports sub-
mitted for that fiscal year. If adjust-
ments to the estimate made under
paragraph (c)(1) of this section are nec-
essary, the State’s IV–A grant award
will be reduced or increased because of
over- or under-estimates for prior quar-
ters and for other adjustments.

(4) For FY 1985, the Office will cal-
culate a State’s incentive payment
based on title IV-A collections retained
by the State and paid to the family
under § 302.51(b)(1) of this chapter.

(5) For FY 1986 and 1987, a State will
receive the higher of the amount due it
under the incentive system and Federal

matching rate in effect as of FY 1986 or
80 percent of what it would have re-
ceived under the incentive system and
Federal matching rate in effect during
FY 1985.

[54 FR 32312, Aug. 4, 1989, as amended at 56
FR 8005, Feb. 26, 1991; 64 FR 6252, Feb. 9, 1999]

§ 304.15 Cost allocation.

A State agency in support of its
claims under title IV–D of the Social
Security Act must have an approved
cost allocation plan on file with the
Department in accordance with the re-
quirements contained in Subpart E of
45 CFR part 95. Subpart E also sets
forth the effect on FFP if the require-
ments contained in that subpart are
not met.

[47 FR 17509, Apr. 23, 1982]

§ 304.20 Availability and rate of Fed-
eral financial participation.

(a) Federal financial participation at
the applicable matching rate is avail-
able for:

(1) Necessary expenditures under the
State title IV–D plan for the support
enforcement services and activities
specified in this section and § 304.21 pro-
vided to individuals from whom an as-
signment of support rights as defined
in § 301.1 of this chapter has been ob-
tained;

(2) Parent locator services for indi-
viduals eligible pursuant to § 302.33 of
this title;

(3) Paternity and support services
under the State plan for individuals el-
igible pursuant to § 302.33 of this chap-
ter.

(b) Services and activities for which
Federal financial participation will be
available shall be those made pursuant
to the approved title IV–D State plan
which are determined by the Secretary
to be necessary expenditures properly
attributable to the Child Support En-
forcement program, except any expend-
iture incurred in providing location
services to individuals listed in
§ 302.35(c)(4) of this title, including the
following:

(1) The administration of the State
Child Support Enforcement program,
including but not limited to the fol-
lowing:
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(i) The establishment and adminis-
tration of the State plan;

(ii) Monitoring the progress of pro-
gram development and operations and
evaluating the quality, efficiency, ef-
fectiveness and scope of support en-
forcement services available in each
political subdivision;

(iii) The establishment of all nec-
essary agreements with other State
and local agencies or private providers
for the provision of services in support
of support enforcement in accordance
with the Procurement Standards found
in 45 CFR 74.40 et seq. These agree-
ments may include:

(A) Necessary administrative agree-
ments for support services;

(B) Utilization of State and local in-
formation resources;

(C) Cooperation with courts and law
enforcement officials pursuant to
§ 302.34 of this chapter;

(iv) Securing compliance with the re-
quirements of the State plan in oper-
ations under any agreements;

(v) The development and mainte-
nance of systems for fiscal and pro-
gram records and reports required to be
made to the Office based on these
records;

(vi) The development of a cost alloca-
tion system pursuant to § 304.15 of this
chapter;

(vii) The financial control of the
State plan including the administra-
tion of Federal grants pursuant to
§ 301.15 of this chapter;

(viii) The establishment of agree-
ments with agencies administering the
State’s title IV–A and IV–E plans in
order to establish criteria for:

(A) Referral of cases to the IV–D
agency;

(B) Reporting on a timely basis infor-
mation necessary to the determination
and redetermination of eligibility and
amount of assistance payments;

(C) The procedures to be used to
transfer collections from the IV–D
agency to the IV–A or IV–E agency be-
fore or after the distribution described
in § 302.51 or § 302.52, respectively, of
this chapter.

(ix) The establishment of agreements
with Medicaid agencies necessary to
carry out required IV–D activities and
to establish criteria for:

(A) Referring cases to the IV–D agen-
cy;

(B) Reporting on a timely basis infor-
mation necessary for the determina-
tion and redetermination of eligibility
for Medicaid;

(C) Transferring collections from the
IV–D agency to the Medicaid agency in
accordance with § 302.51(c) of this chap-
ter.

(2) The establishment of paternity in-
cluding:

(i) Reasonable attempts to determine
the identity of the child’s father such
as:

(A) Investigation;
(B) The development of evidence in-

cluding the use of the polygraph and
genetic tests;

(C) Pre-trial discovery;
(ii) Court or other actions to estab-

lish paternity pursuant to procedures
established under State statutes or
regulations having the effect of law;

(iii) Identifying competent labora-
tories that perform genetic tests as de-
scribed in § 303.5(c) of this chapter and
making a list of those laboratories
available;

(iv) Referral of cases to the IV–D
agency of another State to establish
paternity when appropriate;

(v) Cooperation with other States in
determining paternity;

(vi) Payments up to $20 to hospitals,
State birth record agencies, and other
entities designated by the State and
participating in the State’s voluntary
paternity establishment program,
under § 303.5(g) of this chapter, for each
voluntary acknowledgment obtained
pursuant to an agreement with the IV–
D agency;

(vii) Developing and providing to hos-
pitals, State birth record agencies, and
other entities designated by the State
and participating in the State’s vol-
untary paternity establishment pro-
gram, under § 303.5(g) of this chapter,
written and audiovisual materials
about paternity establishment and
forms necessary to voluntarily ac-
knowledge paternity; and

(viii) Reasonable and essential short-
term training associated with the
State’s program of voluntary paternity
establishment services under § 303.5(g).

(3) The establishment and enforce-
ment of support obligations including:
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(i) Investigation, the development of
evidence and when appropriate, bring-
ing court actions;

(ii) Determination of the amount of
the child support obligation including
developing the information needed for
a financial assessment;

(iii) Referral of cases to the IV–D
agency of another State to establish a
child support obligation when appro-
priate;

(iv) Enforcement of a support obliga-
tion including those activities associ-
ated with collections and the enforce-
ment of court orders, such as contempt
citations, issuance of warrants, inves-
tigation, income withholding and proc-
essing, and the obtaining and enforcing
of court-ordered support through civil
or criminal proceedings either in the
State that granted the order or in an-
other State;

(v) Investigation and prosecution of
fraud related to child and spousal sup-
port.

(4) The collection and distribution of
support payments including:

(i) An effective system for making
collections of established support obli-
gations and identifying delinquent
cases and attempting to collect support
from these cases;

(ii) Referral of cases to the IV–D
agency of another State for collection
when appropriate;

(iii) Making collections for another
State;

(iv) The distribution of funds as re-
quired by this chapter;

(v) Making the IV–A agency aware of
the amounts collected and distributed
to the family for the purposes of deter-
mining eligibility for, and amount of,
assistance under the State title IV–A
plan;

(vi) Making the Medicaid agency
aware of amounts collected and distrib-
uted to the family for the purposes of
determining eligibility for assistance
under the State XIX plan.

(5) The establishment and operation
of the State parent locator service in-
cluding:

(i) Utilization of appropriate State
and local locate sources to locate non-
custodial parents;

(ii) Utilization of the Federal Parent
Locator Service;

(iii) Collection of the fee pursuant to
§ 303.70(e) of this chapter;

(iv) Referral of requests for location
of an noncustodial parent to the IV–D
agency of another State;

(v) Cooperation with another State in
locating an noncustodial parent;

(6) Activities related to requests for
certification of collection of support
delinquencies by the Secretary of the
Treasury pursuant to § 303.71 of this
chapter.

(7) Activities related to requests for
utilization of the United States district
courts pursuant to § 303.73 of this chap-
ter.

(8) Establishing and maintaining case
records as required by § 303.2 of this
chapter.

(9) The operation of systems that
meet the conditions of § 307.35(a) of this
chapter; and

(10) Systems approved in accordance
with 45 CFR part 95, subpart F. (See
§ 307.35(b) of this chapter.)

(11) Required medical support activi-
ties as specified in §§ 303.30 and 303.31 of
this chapter.

(c) Until September 30, 1997, Federal
financial participation is available at
the 90 percent rate for the planning de-
sign, development, installation and en-
hancement of computerized support en-
forcement systems that meet the re-
quirements in § 307.30(a) of this chapter.

(d) Federal financial participation at
the 90 percent rate is available for lab-
oratory costs incurred in determining
paternity on or after October 1, 1988,
including the costs of obtaining and
transporting blood and other samples
of genetic material, repeated testing
when necessary, analysis of test re-
sults, and the costs for expert wit-
nesses in a paternity determination
proceeding, but only if the expert wit-
ness costs are included as part of the
genetic testing contract.

[40 FR 27166, June 26, 1975, as amended at 46
FR 1276, Jan. 6, 1981; 47 FR 24719, June 8, 1982;
47 FR 57282, Dec. 23, 1982; 49 FR 33263, Aug. 22,
1984; 50 FR 19656, May 9, 1985; 50 FR 41894,
Oct. 16, 1985; 54 FR 32313, Aug. 4, 1989; 56 FR
8005, Feb. 26, 1991; 56 FR 22355, May 15, 1991;
57 FR 47002, Oct. 14, 1992; 59 FR 66251, Dec. 23,
1994; 61 FR 67241, Dec. 20, 1996; 63 FR 44814,
Aug. 21, 1998; 64 FR 6252, Feb. 9, 1999; 64 FR
11810, Mar. 10, 1999]
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§ 304.21 Federal financial participa-
tion in the costs of cooperative ar-
rangements with courts and law en-
forcement officials.

(a) General. Subject to the conditions
and limitations specified in this part,
Federal financial participation (FFP)
at the applicable matching rate is
available in the costs of cooperative
agreements with appropriate courts
and law enforcement officials in ac-
cordance with the requirements of
§ 302.34 of this chapter. Law enforcement
officials means district attorneys, at-
torneys general, and similar public at-
torneys and prosecutors and their staff.
When performed under written agree-
ment, costs of the following activities
are subject to reimbursement:

(1) The activities, including adminis-
tration of such activities, specified in
§ 304.20(b)(2) through (8) of this chapter;

(2) Reasonable and essential short
term training of court and law enforce-
ment staff assigned on a full or part
time basis to support enforcement
functions under the cooperative agree-
ment.

(b) Limitations. Federal financial par-
ticipation is not available in:

(1) Service of process and court filing
fees unless the court or law enforce-
ment agency would normally be re-
quired to pay the cost of such fees;

(2) Costs of compensation (salary and
fringe benefits) of judges;

(3) Costs of travel and training re-
lated to the judicial determination
process incurred by judges;

(4) Office-related costs, such as space,
equipment, furnishings and supplies,
incurred by judges;

(5) Compensation (salary and fringe
benefits), travel and training, and of-
fice-related costs incurred by adminis-
trative and support staffs of judges;

(6) Costs of cooperative arrangements
that do not meet the requirements of
§ 303.107 of this chapter.

(c) Methods of determining costs. The
State IV–D agency has discretion with
respect to the method of calculating el-
igible expenditures by courts and law
enforcement officials under coopera-
tive agreements. However, any method
used must account for specific costs in-
curred on behalf of cases receiving
services under the IV–D State plan.

(d) When agreements take effect. FFP
is available in IV–D costs incurred as of
the first day of the calendar quarter in
which a cooperative agreement or
amendment is signed by parties suffi-
cient to create a contractual arrange-
ment under State law.

[47 FR 53017, Nov. 24, 1982, as amended at 47
FR 57284, Dec. 23, 1982; 50 FR 19656, May 9,
1985; 54 FR 30223, July 19, 1989; 64 FR 6252,
Feb. 9, 1999]

§ 304.22 Federal financial participa-
tion in purchased support enforce-
ment services.

Federal financial participation is
available at the applicable matching
rate for the purchase of support en-
forcement services as provided for in
the State plan to the extent that pay-
ment for such purchased services is in
accordance with rates of payment es-
tablished by the State which do not ex-
ceed the amounts reasonable and nec-
essary to assure quality of such service
and in the case of such services pur-
chased from other public agencies, the
cost reasonably assignable to such
services. The determination that the
amounts are reasonable and necessary
and that the costs are reasonably as-
signable must be fully documented in
the IV–D agency records. Support en-
forcement services which may be pur-
chased with Federal financial partici-
pation are those for which Federal fi-
nancial participation is otherwise
available under § 304.20 and which are
included under the approved State
plan.

[40 FR 27166, June 26, 1975, as amended at 47
FR 57282, Dec. 23, 1982; 50 FR 19656, May 9,
1985]

§ 304.23 Expenditures for which Fed-
eral financial participation is not
available.

Federal financial participation at the
applicable matching rate is not avail-
able for:

(a) Activities related to admin-
istering title I, IV–A, X, XIV, XVI, XIX
or XX of the Act.

(b) Purchased support enforcement
services which are not secured in ac-
cordance with § 304.22.

(c) Construction and major renova-
tions.
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(d) Education and training programs
and educational services except direct
cost of short term training provided to
IV–D agency staff or pursuant to
§§ 304.20(b)(2)(viii) and 304.21.

(e) Any expenditures which have been
reimbursed by fees collected as re-
quired by this chapter.

(f) Any costs of caseworkers as de-
scribed in § 303.20(e) of this part.

(g) Medical support enforcement ac-
tivities performed under cooperative
agreements in accordance with §§ 303.30
and 303.31 of this chapter.

(h) Any expenditures made to carry
out an agreement under § 303.15 of this
chapter.

(i) Any expenditures for jailing of
parents in child support enforcement
cases.

(j) The costs of counsel for indigent
defendants in IV–D actions.

(k) The costs of guardians ad litem in
IV–D actions.

[46 FR 54559, Nov. 3, 1981, as amended at 47
FR 57282, Dec. 23, 1982; 50 FR 41894, Oct. 16,
1985; 52 FR 32132, Aug. 26, 1987; 54 FR 32313,
Aug. 4, 1989; 57 FR 54525, Nov. 19, 1992; 59 FR
66251, Dec. 23, 1994; 61 FR 67241, Dec. 20, 1996]

§ 304.24 Equipment—Federal financial
participation.

Claims for Federal financial partici-
pation in the cost of equipment under
the Child Support Enforcement Pro-
gram are to be determined in accord-
ance with subpart G of 45 CFR part 95.
Requirements concerning the manage-
ment and disposition of equipment
under the Child Support Enforcement
Program are also prescribed in subpart
G of 45 CFR part 95.

[47 FR 41576, Sept. 21, 1982]

§ 304.25 Treatment of expenditures;
due date.

(a) Treatment of expenditures. Expendi-
tures are considered to be made on the
date on which the cash disbursements
occur or the date to which allocated in
accordance with part 74 of this title. In
the case of local administration, the
date of disbursements by the local
agency governs. In the case of purchase
of services from another public agency,
the date of disbursements by such
other public agency governs. Different
rules may be applied with respect to a
State, either generally or for par-

ticular classes of expenditures only
upon justification by the State to the
Office of Child Support Enforcement
and approval by the Office.

(b) Due date for expenditure statements.
The due date for the submission of the
quarterly statement of expenditures
under § 301.15 of this chapter is 30 days
after the end of the quarter.

[42 FR 26427, May 24, 1977]

§ 304.26 Determination of Federal
share of collections.

(a) From the amounts of support col-
lected by the State and retained as re-
imbursement for title IV–A payments
and foster care maintenance payments
under title IV–E, the State shall reim-
burse the Federal government to the
extent of its participation in the fi-
nancing of the title IV–A and title IV–
E payment. In computing the Federal
share of support collections, the State
shall use the Federal medical assist-
ance percentage (FMAP) as defined in
section 457(c)(3) of the Act in com-
puting the Federal share of collections
under title IV–A and the FMAP in ef-
fect for the fiscal year in which the
amount is distributed for amounts
under title IV–E.

(b) If an incentive payment is made
to a jurisdiction under § 304.12 of this
chapter for the enforcement and collec-
tion of support obligations, the pay-
ment shall be made from the Federal
share of collections computed in para-
graph (a) of this section.

(c) If a hold harmless payment is
made to a jurisdiction pursuant to sec-
tion 457(d) of the Act, the payment
shall be made from the remaining Fed-
eral share of collections following the
incentive payment made in paragraph
(b) of this section.

[64 FR 6252, Feb. 9, 1999]

§ 304.27 [Reserved]

§ 304.29 Applicability of other regula-
tions.

Sections 201.14 and 201.15 of chapter II
of title 45 of the Code of Federal Regu-
lations, which establish procedures for
disallowance, deferral and reconsider-
ation of claims for expenditures sub-
mitted by the States, shall apply to all
expenditures claimed for FFP under
title IV–D of the Act. For purposes of
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applying those provisions under title
IV–D, Service shall read Office which re-
fers to the Office of Child Support En-
forcement; Administrator shall read Di-
rector which refers to the Director, Of-
fice of Child Support Enforcement;
Deputy Administrator shall read Deputy
Director which refers to the Deputy Di-
rector, Office of Child Support Enforce-
ment; Regional Commissioner shall read
Regional Administrator which refers to
the Regional Administrator of the Ad-
ministration for Children and Fami-
lies; and State shall refer to the State
IV–D agency.

[42 FR 3843, Jan. 21, 1977, as amended at 64
FR 6253, Feb. 9, 1999]

§ 304.30 Public sources of State’s
share.

(a) Public funds, other than those de-
rived from private resources, used by
the IV–D agency for its child support
enforcement program may be consid-
ered as the State’s share in claiming
Federal reimbursement where such
funds are:

(1) Appropriated directly to the IV–D
agency; or

(2) Funds of another public agency
which are:

(i) Transferred to the IV–D agency
and are under its administrative con-
trol; or

(ii) Certified by the contributing pub-
lic agency as representing expenditures
under the State’s IV–D plan, subject to
the limitations of this part.

(b) Public funds used by the IV–D
agency for its child support enforce-
ment program may not be considered
as the State’s share in claiming Fed-
eral reimbursement where such funds
are:

(1) Federal funds, unless authorized
by Federal law to be used to match
other Federal funds;

(2) Used to match other Federal
funds.

[41 FR 7105, Feb. 17, 1976]

§ 304.40 Repayment of Federal funds
by installments.

(a) Basic conditions. When a State has
been reimbursed Federal funds for ex-
penditures claimed under title IV–D,
which is later determined to be unal-
lowable for Federal financial participa-

tion, the State may make repayment
of such Federal funds in installments
provided:

(1) The amount of the repayment ex-
ceeds 21⁄2 percent of the estimated an-
nual State share of expenditures for
the IV–D program as set forth in para-
graph (b) of this section; and

(2) The State has notified the OCSE
Regional Office in writing of its intent
to make installment repayments. Such
notice must be given prior to the time
repayment of the total was otherwise
due.

(b) Criteria governing installment re-
payments. (1) The number of quarters
over which the repayment of the total
unallowable expenditures will be made
will be determined by the percentage
the total of such repayment is of the
estimated State share of the annual ex-
penditures for the IV–D program as fol-
lows:

Total repayment amount as percentage of State
share of annual expenditures for the IV–D pro-

gram

Number of
quarters to
make re-
payment

2.5 percent or less ............................................... 1
Greater than 2.5, but not greater than 5 ............. 2
Greater than 5, but not greater than 7.5 ............. 3
Greater than 7.5, but not greater than 10 ........... 4
Greater than 10, but not greater than 15 ............ 5
Greater than 15, but not greater than 20 ............ 6
Greater than 20, but not greater than 25 ............ 7
Greater than 25, but not greater than 30 ............ 8
Greater than 30, but not greater than 47.5 ......... 9
Greater than 47.5, but not greater than 65 ......... 10
Greater than 65, but not greater than 82.5 ......... 11
Greater than 82.5, but not greater than 100 ....... 12

The quarterly repayment amounts for
each of the quarters in the repayment
schedule shall not be less than the fol-
lowing percentages of estimated State
share of the annual expenditures for
the program against which the recov-
ery is made.

For each of the following quarters

Repay-
ment in-
stallment

may not be
less than
these per-
centages

1 to 4 ................................................................... 2.5
5 to 8 ................................................................... 5.0
9 to 12 ................................................................. 17.5

If the State chooses to repay amounts
representing higher percentages during
the early quarters, any corresponding
reduction in required minimum per-
centages would be applied first to the
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last scheduled payment, then to the
next to the last payment, and so forth
as necessary.

(2) The latest required financial re-
ports submitted by the State shall be
used to estimatethe State’s share of
annual expenditures for the IV–D pro-
gram. That estimated share shall be
the sum of the State’s share of the esti-
mates for four quarters, beginning with
the quarter in which the first install-
ment is to be paid.

(3) In case of termination of the pro-
gram, the actual State share—rather
than the estimate—shall be used for de-
termining whether the amount of the
repayment exceeds 21⁄2 percent of the
annual State share for the IV–D pro-
gram. The annual State share in these
cases will be determined using pay-
ments computable for Federal funding
as reported for the program by the
State on its Quarterly Statement of
Expenditures (SRA–OA–41) reports sub-
mitted for the last four quarters pre-
ceding the date on which the program
was terminated.

(4) Repayment shall be accomplished
through adjustment in the quarterly
grants over the period covered by the
repayment schedule.

(5) The amount of the repayment for
purpose of paragraphs (a) and (b) of
this section may not include any
amount previously approved for in-
stallment repayment.

(6) The repayment schedule may be
extended beyond 12 quarterly install-
ments if the total repayment amount
exceeds 100% of the estimated State
share of annual expenditures.

In these circumstances, the criteria in
paragraphs (b) (1) and (2) or (3) of this
section, as appropriate, shall be fol-
lowed for repayment of the amount
equal to 100% of the annual State
share. The remaining amount of the re-
payment shall be in quarterly amounts
not less than those for the 9th through
12th quarters.

(7) The amount of a retroactive claim
to be paid a State will be offset against
any amounts to be, or already being,
repaid by the State in installments,
under the same title of the Social Se-
curity Act. Under this provision the
State may choose to:

(i) Suspend payments until the retro-
active claim due the State has, in fact,
been offset; or

(ii) Continue payments until the re-
duced amount of its debt (remaining
after the offset), has been paid in full.
This second option would result in a
shorter payment period.
A retroactive claim for the purpose of
this regulation is a claim applicable to
any period ending 12 months or more
prior to the beginning of the quarter in
which the payment is to be made by
the Service.

[42 FR 28885, June 6, 1977, as amended at 52
FR 273, Jan. 5, 1987; 64 FR 6253, Feb. 9, 1999]

§ 304.50 Treatment of program income.
The IV–D agency must exclude from

its quarterly expenditure claims an
amount equal to:

(a) All fees which are collected dur-
ing the quarter under the title IV–D
State plan; and

(b) All interest and other income
earned during the quarter resulting
from services provided under the IV–D
State plan.

[49 FR 36772, Sept. 19, 1984]

§ 304.95 [Reserved]

PART 305—PROGRAM PERFORM-
ANCE MEASURES, STANDARDS,
FINANCIAL INCENTIVES, AND
PENALTIES

Sec.
305.0 Scope.
305.1 Definitions.
305.2 Performance measures.
305.31 Amount of incentive payment.
305.32 Requirements applicable to calcula-

tions.
305.33 Determination of applicable percent-

ages based on performance levels.
305.34 Payment of incentives.
305.35 Reinvestment.
305.36 Incentive phase-in.
305.40 Penalty performance measures and

levels.
305.42 Penalty phase-in.
305.60 Types and scope of Federal audits.
305.61 Penalty for failure to meet IV–D re-

quirements.
305.62 Disregard of a failure which is of a

technical nature.
305.63 Standards for determining substan-

tial compliance with IV–D requirements.
305.64 Audit procedures and State com-

ments.
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305.65 State cooperation in the audit.
305.66 Notice, corrective action year, and

imposition of penalty.

AUTHORITY: 42 U.S.C. 609(a)(8), 652(a)(4) and
(g), 658A and 1302.

SOURCE: At 65 FR 82208, Dec. 27, 2000, unless
otherwise noted.

§ 305.0 Scope.
This part implements the incentive

system requirements as described in
section 458A (to be redesignated as sec-
tion 458 effective October 1, 2001) of the
Act and the penalty provisions as re-
quired in sections 409(a)(8) and 452(g) of
the Act. This part also implements
Federal audit requirements under sec-
tions 409(a)(8) and 452(a)(4) of the Act.
Sections 305.0 through 305.2 contain
general provisions applicable to this
part. Sections 305.31 through 305.36 of
this part describe the incentive system.
Sections 305.40 through 305.42 and
§§ 305.60 through 305.66 describe the pen-
alty and audit processes.

§ 305.1 Definitions.
The definitions found in § 301.1 of this

chapter are also applicable to this part.
In addition, for purposes of this part:

(a) The term IV–D case means a par-
ent (mother, father, or putative father)
who is now or eventually may be obli-
gated under law for the support of a
child or children receiving services
under the title IV–D program. A parent
is a separate IV–D case for each family
with a dependent child or children that
the parent may be obligated to sup-
port. If both parents are absent and lia-
ble or potentially liable for support of
a child or children receiving services
under the IV–D program, each parent is
considered a separate IV–D case. In
counting cases for the purposes of this
part, States may exclude cases closed
under § 303.11 and cases over which the
State has no jurisdiction. Lack of ju-
risdiction cases are those in which a
non-custodial parent resides in the
civil jurisdictional boundaries of an-
other country or federally recognized
Indian Tribe and no income or assets of
this individual are located or derived
from outside that jurisdiction and the
State has no other means through
which to enforce the order.

(b) The term Current Assistance collec-
tions means collections received and

distributed on behalf of individuals
whose rights to support are required to
be assigned to the State under title IV–
A of the Act, under title IV–E of the
Act, or under title XIX of the Act. In
addition, a referral to the State’s IV–D
agency must have been made.

(c) The term Former Assistance collec-
tions means collections received and
distributed on behalf of individuals
whose rights to support were formerly
required to be assigned to the State
under title IV–A (TANF or Aid to Fam-
ilies with Dependent Children, AFDC),
title IV–E (Foster Care), or title XIX
(Medicaid) of the Act.

(d) The term Never Assistance/Other
collections means all other collections
received and distributed on behalf of
individuals who are receiving child
support enforcement services under
title IV–D of the Act.

(e) The term total IV–D dollars ex-
pended means total IV–D administra-
tive expenditures claimed by a State in
a specified fiscal year adjusted in ac-
cordance with § 305.32 of this part.

(f) The term Consumer Price Index or
CPI means the last Consumer Price
Index for all-urban consumers pub-
lished by the Department of Labor. The
CPI for a fiscal year is the average of
the Consumer Price Index for the 12-
month period ending on September 30
of the fiscal year.

(g) The term State incentive payment
share for a fiscal year means the incen-
tive base amount for the State for the
fiscal year divided by the sum of the
incentive base amounts for all of the
States for the fiscal year.

(h) The term incentive base amount for
a fiscal year means the sum of the
State’s performance level percentages
(determined in accordance with § 305.33)
multiplied by the State’s cor-
responding maximum incentive base on
each of the following measures:

(1) The paternity establishment per-
formance level;

(2) The support order performance
level;

(3) The current collections perform-
ance level;

(4) The arrears collections perform-
ance level; and

(5) the cost-effectiveness performance
level.
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(i) The term reliable data, means the
most recent data available which are
found by the Secretary to be reliable
and is a state that exists when data are
sufficiently complete and error free to
be convincing for their purpose and
context. State data must meet a 95 per-
cent standard of reliability effective
beginning in fiscal year 2001. This is
with the recognition that data may
contain errors as long as they are not
of a magnitude that would cause a rea-
sonable person, aware of the errors, to
doubt a finding or conclusion based on
the data.

(j) The term complete data means all
reporting elements from OCSE report-
ing forms, necessary to compute a
State’s performance levels, incentive
base amount, and maximum incentive
base amount, have been provided with-
in timeframes established in instruc-
tions to these forms and § 305.32(f) of
this part.

§ 305.2 Performance measures.
(a) The child support incentive sys-

tem measures State performance levels
in five program areas:

Paternity establishment; support
order establishment; current collec-
tions; arrearage collections; and cost-
effectiveness. The penalty system
measures State performance in three of

these areas: Paternity establishment;
establishment of support orders; and
current collections.

(1) Paternity Establishment Perform-
ance Level. States have the choice of
being evaluated on one of the following
two measures for their paternity estab-
lishment percentage (commonly known
as the PEP). The count of children
shall not include any child who is a de-
pendent by reason of the death of a
parent (unless paternity is established
for that child). It shall also not include
any child whose parent is found to have
good cause for refusing to cooperate
with the State agency in establishing
paternity, or for whom the State agen-
cy determines it is against the best in-
terest of the child to pursue paternity
issues.

(i) IV–D Paternity Establishment Per-
centage means the ratio that the total
number of children in the IV–D case-
load in the fiscal year (or, at the option
of the State, as of the end of the fiscal
year) who have been born out-of-wed-
lock and for whom paternity has been
established or acknowledged, bears to
the total number of children in the IV–
D caseload as of the end of the pre-
ceding fiscal year who were born out-
of-wedlock. The equation to compute
the measure is as follows (expressed as
a percent):

Total  #  of Children in IV - D Caseload in the Fiscal Year or,

at the option of the State,  as of the end of the Fiscal Year who were

Born Out - of - Wedlock with Paternity Established or Acknowledged

Total  #  of Children in IV - D Caseload as of the end of the preceding

Fiscal Year who were Born Out - of - Wedlock

(ii) Statewide Paternity Establishment
Percentage means the ratio that the
total number of minor children who
have been born out-of-wedlock and for
whom paternity has been established
or acknowledged during the fiscal year,

bears to the total number of children
born out-of-wedlock during the pre-
ceding fiscal year. The equation to
compute the measure is as follows (ex-
pressed as a percent):
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Total  #  of Minor Children who have been Born Out - of - Wedlock and for

Whom Paternity has been Established or Acknowledged During the Fiscal Year

Total  #  of Children Born Out of Wedlock During the Preceding Fiscal Year

(2) Support Order Establishment Per-
formance Level. This measure requires a
determination of whether or not there
is a support order for each case. These
support orders include all types of le-
gally enforceable orders, such as court,

default, and administrative. Since the
measure is a case count at a point-in-
time, modifications to an order do not
affect the count. The equation to com-
pute the measure is as follows (ex-
pressed as a percent):

Number of IV - D Cases with Support Orders During the Fiscal Year

Total  Number of IV - D Cases During the Fiscal Year

(3) Current Collections Performance
Level. Current support is money applied
to current support obligations and does
not include payment plans for payment
towards arrears. If included, voluntary
collections must be included in both

the numerator and the denominator.
This measure is computed monthly and
the total of all months is reported at
the end of the year. The equation to
compute the measure is as follows (ex-
pressed as a percent):

Number Dollars Collected for Current Support in IV - D Cases

Total Dollars Owed for Current Support in IV - D Cases

(4) Arrearage Collection Performance
Level. This measure includes those
cases where all of the past-due support
was disbursed to the family, or re-
tained by the State because all the sup-
port was assigned to the State. If some
of the past-due support was assigned to

the State and some was to be disbursed
to the family, only those cases where
some of the support actually went to
the family can be included. The equa-
tion to compute the measure is as fol-
lows (expressed as a percent):

Total number of eligible IV - D cases paying toward arrears

Total number of IV - D cases with arrears due

(5) Cost-Effectiveness Performance
Level. Interstate incoming and out-
going distributed collections will be in-
cluded for both the initiating and the

responding State in this measure. The
equation to compute this measure is as
follows (expressed as a ratio):

Total  IV - D Dollars Collected

Total  IV - D Dollars Expended
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(b) For incentive purposes, the meas-
ures will be weighted in the following
manner. Each State will earn five
scores based on performance on each of
the five measures. Each of the first
three measures (paternity establish-
ment, order establishment, and current
collections) earn 100 percent of the col-
lections base as defined in § 305.31(e) of
this part. The last two measures (col-
lections on arrears and cost-effective-
ness) earn a maximum of 75 percent of
the collections base as defined in
§ 305.31(e) of this part.

§ 305.31 Amount of incentive payment.
(a) The incentive payment for a State

for a fiscal year is equal to the incen-
tive payment pool for the fiscal year,
multiplied by the State incentive pay-
ment share for the fiscal year.

(b) The incentive payment pool is:
(1) $422,000,000 for fiscal year 2000;
(2) $429,000,000 for fiscal year 2001;
(3) $450,000,000 for fiscal year 2002;
(4) $461,000,000 for fiscal year 2003;
(5) $454,000,000 for fiscal year 2004;
(6) $446,000,000 for fiscal year 2005;
(7) $458,000,000 for fiscal year 2006;
(8) $471,000,000 for fiscal year 2007;
(9) $483,000,000 for fiscal year 2008; and
(10) For any succeeding fiscal year,

the amount of the incentive payment
pool for the fiscal year that precedes
such succeeding fiscal year multiplied
by the percentage (if any) by which the
CPI for such preceding fiscal year ex-
ceeds the CPI for the second preceding
fiscal year. In other words, for each fis-
cal year following fiscal year 2008, the
incentive payment pool will be multi-
plied by the percentage increase in the
CPI between the two preceding years.
For example, if the CPI increases by 1
percent between fiscal years 2007 and
2008, then the incentive pool for fiscal
year 2009 would be a 1 percent increase
over the $483,000,000 incentive payment
pool for fiscal year 2008, or $487,830,000.

(c) The State incentive payment
share for a fiscal year is the incentive
base amount for the State for the fiscal
year divided by the sum of the incen-
tive base amounts for all of the States
for the fiscal year.

(d) A State’s maximum incentive
base amount for a fiscal year is the
State’s collections base for the fiscal
year for the paternity establishment,

support order, and current collections
performance measures and 75 percent
of the State’s collections base for the
fiscal year for the arrearage collections
and cost-effectiveness performance
measures.

(e) A State’s maximum incentive
base amount for a State for a fiscal
year is zero, unless a Federal audit per-
formed under § 305.60 of this part deter-
mines that the data submitted by the
State for the fiscal year and used to de-
termine the performance level involved
are complete and reliable.

(f) A State’s collections base for a fis-
cal year is equal to: two times the sum
of the total amount of support col-
lected for Current Assistance cases
plus two times the total amount of
support collected in Former Assistance
cases, plus the total amount of support
collected in Never Assistance/other
cases during the fiscal year, that is:
2(Current Assistance collections +
Former Assistance collections) + all
other collections.

§ 305.32 Requirements applicable to
calculations.

In calculating the amount of incen-
tive payments or penalties, the fol-
lowing conditions apply:

(a) Each measure is based on data
submitted for the Federal fiscal year.
The Federal fiscal year runs from Octo-
ber 1st of one year through September
30th of the following year.

(b) Only those Current Assistance,
Former Assistance and Never Assist-
ance/other collections disbursed and
those expenditures claimed by the
State in the fiscal year will be used to
determine the incentive payment pay-
able for that fiscal year;

(c) Support collected by one State at
the request of another State will be
treated as having been collected in full
by each State;

(d) Amounts expended by the State in
carrying out a special project under
section 455(e) of the Act will be ex-
cluded from the State’s total IV–D dol-
lars expended in computing incentive
payments;

(e) Fees paid by individuals, recov-
ered costs, and program income such as
interest earned on collections will be
deducted from total IV–D dollars ex-
pended; and
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(f) States must submit data used to
determine incentives and penalties fol-
lowing instructions and formats as re-
quired by HHS on Office of Manage-
ment and Budget (OMB) approved re-
porting instruments. Data necessary to
calculate performance for incentives
and penalties for a fiscal year must be
submitted to the Office of Child Sup-
port Enforcement by December 31st,
the end of the first quarter after the
end of the fiscal year. Only data sub-
mitted as of December 31st will be used
to determine the State’s performance
for the prior fiscal year and the
amount of incentive payments due the
States.

§ 305.33 Determination of applicable
percentages based on performance
levels.

(a) A State’s paternity establishment
performance level for a fiscal year is,
at the option of the State, the IV–D pa-
ternity establishment percentage or
the Statewide paternity establishment
percentage determined under § 305.2 of
this part. The applicable percentage for
each level of a State’s paternity estab-
lishment performance can be found in
table 1 of this part, except as provided
in paragraph (b) of this section.

(b) If the State’s paternity establish-
ment performance level for a fiscal
year is less than 50 percent, but ex-
ceeds its paternity establishment per-
formance level for the immediately
preceding fiscal year by at least 10 per-
centage points, then the State’s appli-
cable percentage for the paternity es-
tablishment performance level is 50
percent.

(c) A State’s support order establish-
ment performance level for a fiscal
year is the percentage of the total
number of cases where there is a sup-
port order determined under §§ 305.2 and
305.32 of this part. The applicable per-
centage for each level of a State’s sup-
port order establishment performance
can be found on table 1 of this part, ex-
cept as provided in paragraph (d) of
this section.

(d) If the State’s support order estab-
lishment performance level for a fiscal
year is less than 50 percent, but ex-
ceeds the State’s support order estab-
lishment performance level for the im-
mediately preceding fiscal year by at

least 5 percentage points, then the
State’s applicable percentage is 50 per-
cent.

TABLE 1—IF THE PATERNITY ESTABLISHMENT OR
SUPPORT ORDER ESTABLISHMENT PERFORM-
ANCE LEVEL IS:

(Use this table to determine the applicable percentage levels
for the paternity establishment and support order establish-
ment performance measures.)

At least:
(percent)

But less than:
(percent)

The applicable
percentage is:

80 .............................. 100
79 80 98
78 79 96
77 78 94
76 77 92
75 76 90
74 75 88
73 74 86
72 73 84
71 72 82
70 71 80
69 70 79
68 69 78
67 68 77
66 67 76
65 66 75
64 65 74
63 64 73
62 63 72
61 62 71
60 61 70
59 60 69
58 59 68
57 58 67
56 57 66
55 56 65
54 55 64
53 54 63
52 53 62
51 52 61
50 51 60

0 50 0

(e) A State’s current collections per-
formance level for a fiscal year is equal
to the total amount of current support
collected during the fiscal year divided
by the total amount of current support
owed during the fiscal year in all IV–D
cases, determined under §§ 305.2 and
305.32 of this part. The applicable per-
centage with respect to a State’s cur-
rent collections performance level can
be found on table 2, except as provided
in paragraph (f) of this section.

(f) If the State’s current collections
performance level for a fiscal year is
less than 40 percent but exceeds the
current collections performance level
of the State for the immediately pre-
ceding fiscal year by at least 5 percent-
age points, then the State’s applicable
percentage is 50 percent.

(g) A State’s arrearage collections
performance level for a fiscal year is
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equal to the total number of IV–D
cases in which payments of past-due
child support were received and distrib-
uted during the fiscal year, divided by
the total number of IV–D cases in
which there was past-due child support
owed, as determined under §§ 305.2 and
305.32 of this part. The applicable per-
centage with respect to a State’s ar-
rearage collections performance level
can be found on table 2 except as pro-
vided in paragraph (h) of this section.

(h) If the State’s arrearage collec-
tions performance level for a fiscal
year is less than 40 percent but exceeds
the arrearage collections performance
level for the immediately preceding fis-
cal year by at least 5 percentage
points, then the State’s applicable per-
centage is 50 percent.

TABLE 2—IF THE CURRENT COLLECTIONS OR
ARREARAGE COLLECTIONS PERFORMANCE
LEVEL IS:

(Use this table to determine the percentage levels for the cur-
rent collections and arrearage collections performance
measures.)

At least
(percent

But less
than:

(percent)

The appli-
cable per-
centage

is:
(percent)

80 ....................................................... ................ 100
79 ....................................................... 80 98
78 ....................................................... 79 96
77 ....................................................... 78 94
76 ....................................................... 77 92
75 ....................................................... 76 90
74 ....................................................... 75 88
73 ....................................................... 74 86
72 ....................................................... 73 84
71 ....................................................... 72 82
70 ....................................................... 71 80
69 ....................................................... 70 79
68 ....................................................... 69 78
67 ....................................................... 68 77
66 ....................................................... 67 76
65 ....................................................... 66 75
64 ....................................................... 65 74
63 ....................................................... 64 73
62 ....................................................... 63 72
61 ....................................................... 62 71
60 ....................................................... 61 70
59 ....................................................... 60 69
58 ....................................................... 59 68
57 ....................................................... 58 67
56 ....................................................... 57 66
55 ....................................................... 56 65
54 ....................................................... 55 64
53 ....................................................... 54 63
52 ....................................................... 53 62
51 ....................................................... 52 61
50 ....................................................... 51 60
49 ....................................................... 50 59
48 ....................................................... 49 58
47 ....................................................... 48 57
46 ....................................................... 47 56
45 ....................................................... 46 55

TABLE 2—IF THE CURRENT COLLECTIONS OR
ARREARAGE COLLECTIONS PERFORMANCE
LEVEL IS:—Continued

(Use this table to determine the percentage levels for the cur-
rent collections and arrearage collections performance
measures.)

At least
(percent

But less
than:

(percent)

The appli-
cable per-
centage

is:
(percent)

44 ....................................................... 45 54
43 ....................................................... 55 53
42 ....................................................... 43 52
41 ....................................................... 42 51
40 ....................................................... 41 50
0 ......................................................... 40 0

(i) A State’s cost-effectiveness per-
formance level for a fiscal year is equal
to the total amount of IV–D support
collected and disbursed or retained, as
applicable during the fiscal year, di-
vided by the total amount expended
during the fiscal year, as determined
under §§ 305.2 and 305.32 of this part.
The applicable percentage with respect
to a State’s cost-effectiveness perform-
ance level can be found on table 3.

TABLE 3—IF THE COST-EFFECTIVENESS
PERFORMANCE LEVEL IS:

(Use this table to determine the percentage level for the cost-
effectiveness performance measure.)

At least: But less
than:

The app.
% is

5.00 .................................................... ................ 100
4.50 .................................................... 4.99 90
4.00 .................................................... 4.50 80
3.50 .................................................... 4.00 70
3.00 .................................................... 3.50 60
2.50 .................................................... 3.00 50
2.00 .................................................... 2.50 40
0.00 .................................................... 2.00 0

§ 305.34 Payment of incentives.
(a) Each State must report one-

fourth of its estimated annual incen-
tive payment on each of its four quar-
terly collections’ reports for a fiscal
year. When combined with the amounts
claimed on each of the State’s four
quarterly expenditure reports, the por-
tion of the annual estimated incentive
payment as reported each quarter will
be included in the calculation of the
next quarterly grant awarded to the
State under title IV–D of the Act.

(b) Following the end of each fiscal
year, HHS will calculate the State’s
annual incentive payment, using the
actual collection and expenditure data
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and the performance data submitted by
December 31st by the State and other
States for that fiscal year. A positive
or negative grant will then be awarded
to the State under title IV–D of the
Act to reconcile an actual annual in-
centive payment that has been cal-
culated to be greater or lesser, respec-
tively, than the annual incentive pay-
ment estimated prior to the beginning
of the fiscal year.

(c) Payment of incentives is contin-
gent on a State’s data being deter-
mined complete and reliable by Federal
auditors.

§ 305.35 Reinvestment.

(a) A State must expend the full
amount of incentive payments received
under this part to supplement, and not
supplant, other funds used by the State
to carry out IV–D program activities or
funds for other activities approved by
the Secretary which may contribute to
improving the effectiveness or effi-
ciency of the State’s IV–D program, in-
cluding cost-effective contracts with
local agencies, whether or not the ex-
penditures for the activity are eligible
for reimbursement under this part.

(b) In those States in which incentive
payments are passed through to polit-
ical subdivisions or localities, such
payments must be used in accordance
with this section.

(c) State IV–D expenditures may not
be reduced as a result of the receipt
and reinvestment of incentive pay-
ments.

(d) A base amount will be determined
by subtracting the amount of incentive
funds received and reinvested in the
State IV–D program for fiscal year 1998
from the total amount expended by the
State in the IV–D program during the
same period. Alternatively, States
have an option of using the average
amount of the previous three fiscal
years (1996, 1997, and 1998) as a base
amount. This base amount of State
spending must be maintained in future
years. Incentive payments under this
part must be used in addition to, and
not in lieu of, the base amount.

(e) Requests for approval of expend-
ing incentives on activities not cur-
rently eligible for funding under the
IV–D program, but which would benefit
the IV–D program, must be submitted
in accordance with instructions issued
by the Commissioner of the Office of
Child Support Enforcement.

§ 305.36 Incentive phase-in.
The incentive system under this part

will be phased-in over a three-year pe-
riod during which both the old system
and the new system will be used to de-
termine the amount a State will re-
ceive. For fiscal year 2000, a State will
receive two-thirds of what it would
have received under the incentive for-
mula set forth in § 304.12 of this chap-
ter, and one-third of what it would re-
ceive under the formula set forth under
this part. In fiscal year 2001, a State
will receive one-third of what it would
have received under the incentive for-
mula set forth under § 304.12 of this
chapter and two-thirds of what it
would receive under the formula under
this part. In fiscal year 2002, the for-
mula set forth under this part will be
fully implemented and would be used
to determine all incentive amounts.

§ 305.40 Penalty performance meas-
ures and levels.

(a) There are three performance
measures for which States must
achieve certain levels of performance
in order to avoid being penalized for
poor performance. These measures are
the paternity establishment, support
order establishment, and current col-
lections measures set forth in § 305.2 of
this part. The levels the State must
meet are:

(1) The paternity establishment percent-
age which is required under section
452(g) of the Act for penalty purposes.
States have the option of using either
the IV–D paternity establishment per-
centage or the statewide paternity es-
tablishment percentage defined in
§ 305.2 of this part. Table 4 shows the
level of performance at which a State
will be subject to a penalty under the
paternity establishment measure.
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TABLE 4—STATUTORY PENALTY PERFORMANCE STANDARDS FOR PATERNITY ESTABLISHMENT
(Use this table to determine the level of performance for the paternity establishment measure that will incur a penalty.)

PEP Increase required over previous year’s
PEP

Penalty FOR FIRST FAILURE if in-
crease not met

90% or more .............................................. None ........................................................ No Penalty.
75% to 89% ............................................... 2% ........................................................... 1–2% TANF Funds.
50% to 74% ............................................... 3% ........................................................... 1–2% TANF Funds.
45% to 49% ............................................... 4% ........................................................... 1–2% TANF Funds.
40% to 44% ............................................... 5% ........................................................... 1–2% TANF Funds.
39% or less ............................................... 6% ........................................................... 1–2% TANF Funds.

(2) The support order establishment
performance measure is set forth in
§ 305.2 of this part. For purposes of the
penalty with respect to this measure,
there is a threshold of 40 percent, below
which a State will be penalized unless
an increase of 5 percent over the pre-
vious year is achieved—which will
qualify it for an incentive. Perform-

ance in the 40 percent to 49 percent
range with no significant increase will
not be penalized but neither will it
qualify for an incentive payment.
Table 5 shows at which level of per-
formance a State will incur a penalty
under the child support order establish-
ment measure.

TABLE 5—PERFORMANCE STANDARDS FOR ORDER ESTABLISHMENT
(Use this table to determine the level of performance for the order establishment measure that will incur a penalty.)

Performance level Increase over previous year Incentive/Penalty

50% or more .............................................. no increase over previous year required Incentive.
40% to 49% ............................................... w/5% increase over previous year .......... Incentive.

w/out 5% increase ................................... No Incentive/No Penalty.
Less than 40% .......................................... w/5% increase over previous year .......... Incentive.

w/out 5% increase ................................... Penalty equal to 1–2% of TANF funds
for the first failure, 2–3% for second
failure, and so forth, up to a maximum
of 5% of TANF funds.

(3) The current collections performance
measure is set forth in § 305.2 of this
part. There is a threshold of 35 percent
below which a State will be penalized
unless an increase of 5 percent over the
previous year is achieved (that quali-
fies it for an incentive). Performance

in the 35 percent to 40 percent range
with no significant increase will not be
penalized but neither will it qualify for
an incentive payment. Table 6 shows at
which level of performance the State
will incur a penalty under the current
collections measure.

TABLE 6—PERFORMANCE STANDARDS FOR CURRENT COLLECTIONS
(Use this table to determine the level of performance for the current collections measure that will incur a penalty.)

Performance level Increase over previous year Incentive/Penalty

40% or more .............................................. no increase over previous year required Incentive.
35% to 39% ............................................... w/5% increase over previous year .......... Incentive.

w/out 5% increase ................................... No Incentive/No Penalty.
less than 35% ............................................ w/5% increase over previous year .......... Incentive.

w/out 5% increase ................................... Penalty equal to 1–2% of TANF funds
for the first failure, 2–3% for second
failure, and so forth, up to a maximum
of 5% of TANF funds.

(b) The provisions listed under § 305.32
of this part also apply to the penalty
performance measures.

§ 305.42 Penalty phase-in.

States are subject to the performance
penalties described in § 305.40 based on
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data reported for FY 2001. Data re-
ported for FY 2000 will be used as a
base year to determine improvements
in performance during FY 2001. There
will be an automatic one-year correc-
tive action period before any penalty is
assessed. The penalties will be assessed
and then suspended during the correc-
tive action period.

§ 305.60 Types and scope of Federal
audits.

(a) OCSE will conduct audits, at least
once every three years (or more fre-
quently if the State fails to meet per-
formance standards and reliability of
data requirements) to assess the com-
pleteness, authenticity, reliability, ac-
curacy and security of data and the
systems used to process the data in cal-
culating performance indicators under
this part;

(b) Also, OCSE will conduct audits to
determine the adequacy of financial
management of the State IV–D pro-
gram, including assessments of:

(1) Whether funds to carry out the
State program are being appropriately
expended, and are properly and fully
accounted for; and

(2) Whether collections and disburse-
ments of support payments are carried
out correctly and are fully accounted
for; and

(c) OCSE will conduct audits for such
other purposes as the Secretary may
find necessary.

(1) These audits include audits to de-
termine if the State is substantially
complying with one or more of the re-
quirements of the IV–D program (with
the exception of the requirements of
section 454(24) of the Act relating to
statewide-automated systems and sec-
tion 454(27)(A) and (B)(i) relating to the
State Disbursement Unit) as defined in
§ 305.63 of this part. Other audits will be
conducted at the discretion of OCSE.

(2) Audits to determine substantial
compliance will be initiated based on
substantiated evidence of a failure by
the State to meet IV–D program re-
quirements. Evidence, which could
warrant an audit to determine substan-
tial compliance, includes:

(i) The results of two or more State
self-reviews conducted under section
454(15)(A) of the Act which: Show evi-
dence of sustained poor performance;

or indicate that the State has not cor-
rected deficiencies identified in pre-
vious self-assessments, or that those
deficiencies are determined to seri-
ously impact the performance of the
State’s program; or

(ii) Evidence of a State program’s
systemic failure to provide adequate
services under the program through a
pattern of non-compliance over time.

(d) OCSE will conduct audits of the
State’s IV–D program through inspec-
tion, inquiries, observation, and con-
firmation and in accordance with
standards promulgated by the Comp-
troller General of the United States in
‘‘Government Auditing Standards.’’

§ 305.61 Penalty for failure to meet IV–
D requirements.

(a) A State will be subject to a finan-
cial penalty and the amounts otherwise
payable to the State under title IV–A
of the Act will be reduced in accord-
ance with § 305.66:

(1) If on the basis of:
(i) Data submitted by the State or

the results of an audit conducted under
§ 305.60 of this part, the State’s program
failed to achieve the paternity estab-
lishment percentages, as defined in sec-
tion 452(g)(2) of the Act and § 305.40 of
this part, or to meet the support order
establishment and current collections
performance measures as set forth in
§ 305.40 of this part; or

(ii) The results of an audit under
§ 305.60 of this part, the State did not
submit complete and reliable data, as
defined in § 305.1 of the part; or

(iii) The results of an audit under
§ 305.60 of this part, the State failed to
substantially comply with one or more
of the requirements of the IV–D pro-
gram, as defined in § 305.63; and

(2) With respect to the immediately
succeeding fiscal year, the State failed
to take sufficient corrective action to
achieve the appropriate performance
levels or compliance or the data sub-
mitted by the State are still incom-
plete and unreliable.

(b) The reductions under paragraph
(c) of this section will be made for
quarters following the end of the cor-
rective action year and will continue
until the end of the first quarter
throughout which the State, as appro-
priate:
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(1) Has achieved the paternity estab-
lishment percentages, the order estab-
lishment or the current collections per-
formance measures set forth in § 305.40
of this part;

(2) Is in substantial compliance with
IV–D requirements as defined in § 305.63
of this part; or

(3) Has submitted data that are de-
termined to be complete and reliable.

(c) The payments for a fiscal year
under title IV–A of the Act will be re-
duced by the following percentages:

(1) One to two percent for the first
finding under paragraph (a) of this sec-
tion;

(2) Two to three percent for the sec-
ond consecutive finding; and

(3) Not less than three percent and
not more than 5 percent for the third
or a subsequent consecutive finding.

(d) The reduction will be made in ac-
cordance with the provisions of 45 CFR
262.1(b)–(e) and 262.7.

§ 305.62 Disregard of a failure which is
of a technical nature.

A State subject to a penalty under
§ 305.61(a)(1)(ii) or (iii) of this part may
be determined, as appropriate, to have
submitted adequate data or to have
achieved substantial compliance with
one or more IV–D requirements, as de-
fined in § 305.63 of this part, if the Sec-
retary determines that the incomplete-
ness or unreliability of the data, or the
noncompliance with one or more of the
IV–D requirements, is of a technical
nature which does not adversely affect
the performance of the State’s IV–D
program or does not adversely affect
the determination of the level of the
State’s paternity establishment or
other performance measures percent-
ages.

§ 305.63 Standards for determining
substantial compliance with IV–D
requirements.

For the purposes of a determination
under § 305.61(a)(1)(iii) of this part, in
order to be found to be in substantial
compliance with one or more of the IV–
D requirements as a result of an audit
conducted under § 305.60 of this part, a
State must meet the standards set
forth below for each specific IV–D
State plan requirement or require-
ments being audited and contained in

parts 302 and 303 of this chapter, meas-
ured as follows:

(a) The State must meet the require-
ments under the following areas:

(1) Statewide operations, § 302.10 of
this chapter;

(2) Reports and maintenance of
records, § 302.15(a) of this chapter;

(3) Separation of cash handling and
accounting functions, § 302.20 of this
chapter; and

(4) Notice of collection of assigned
support, § 302.54 of this chapter.

(b) The State must provide services
required under the following areas in
at least 90 percent of the cases re-
viewed:

(1) Establishment of cases, § 303.2(a)
of this chapter; and

(2) Case closure criteria, § 303.11 of
this chapter.

(c) The State must provide services
required under the following areas in
at least 75 percent of the cases re-
viewed:

(1) Collection and distribution of sup-
port payments, including: collection
and distribution of support payments
by the IV–D agency under § 302.32(b) of
this chapter; distribution of support
collections under § 302.51 of this chap-
ter; and distribution of support col-
lected in title IV–E foster care mainte-
nance cases under § 302.52 of this chap-
ter;

(2) Establishment of paternity and
support orders, including: Establish-
ment of a case under § 303.2(b) of this
chapter; services to individuals not re-
ceiving TANF or title IV–E foster care
assistance, under § 302.33(a)(1) through
(4) of this chapter; provision of services
in interstate IV–D cases under
§ 303.7(a), (b) and (c)(1) through (6) and
(c)(8) through (10) of this chapter; loca-
tion of non-custodial parents under
§ 303.3 of this chapter; establishment of
paternity under § 303.5(a) and (f) of this
chapter; guidelines for setting child
support awards under § 302.56 of this
chapter; and establishment of support
obligations under § 303.4(d), (e) and (f)
of this chapter;

(3) Enforcement of support obliga-
tions, including, in all appropriate
cases: establishment of a case under
§ 303.2(b) of this chapter; services to in-
dividuals not receiving TANF or title
IV–E foster care assistance, under
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§ 302.33(a)(1) through (4) of this chapter;
provision of services in interstate IV–D
cases under § 303.7(a), (b) and (c)(1)
through (6) and (c)(8) through (10) of
this chapter; location of non-custodial
parents under § 303.3 of this chapter; en-
forcement of support obligations under
§ 303.6 of this chapter and State laws
enacted under section 466 of the Act,
including submitting once a year all
appropriate cases in accordance with
§ 303.6(c)(3) of this chapter to State and
Federal income tax refund offset; and
wage withholding under § 303.100 of this
chapter. In cases in which wage with-
holding cannot be implemented or is
not available and the non-custodial
parent has been located, States must
use or attempt to use at least one en-
forcement technique available under
State law in addition to Federal and
State tax refund offset, in accordance
with State laws and procedures and ap-
plicable State guidelines developed
under § 302.70(b) of this chapter;

(4) Review and adjustment of child
support orders, including: Establish-
ment of a case under § 303.2(b) of this
chapter; services to individuals not re-
ceiving TANF or title IV–E foster care
assistance, under § 302.33(a)(1) through
(4) of this chapter; provision of services
in interstate IV–D cases under
§ 303.7(a), (b) and (c)(1) through (6) and
(c)(8) through (10) of this chapter; loca-
tion of non-custodial parents under
§ 303.3 of this chapter; guidelines for
setting child support awards under
§ 302.56 of this chapter; and review and
adjustment of support obligations
under § 303.8 of this chapter; and

(5) Medical support, including: estab-
lishment of a case under § 303.2(b) of
this chapter; services to individuals
not receiving TANF or title IV–E foster
care assistance, under § 302.33(a)(1)
through (4) of this chapter; provision of
services in interstate IV–D cases under
§ 303.7(a), (b) and (c)(1) through (6) and
(c)(8) through (10) of this chapter; loca-
tion of non-custodial parents under
§ 303.3 of this chapter; securing medical
support information under § 303.30 of
this chapter; and securing and enforc-
ing medical support obligations under
§ 303.31 of this chapter; and

(6) Disbursement of support pay-
ments in accordance with the time-

frames in section 454B of the Act and
§ 302.32 of this chapter.

(d) With respect to the 75 percent
standard in paragraph (b) of this sec-
tion:

(1) Notwithstanding timeframes for
establishment of cases in § 303.2(b) of
this chapter; provision of services in
interstate IV–D cases under § 303.7(a),
(b) and (c)(4) through (6), (c)(8) and (9)
of this chapter; location and support
order establishment under § 303.3(b)(3)
and (5), and § 303.4(d) of this chapter, if
a support order needs to be established
in a case and an order is established
during the audit period in accordance
with the State’s guidelines for setting
child support awards, the State will be
considered to have taken appropriate
action in that case for audit purposes.

(2) Notwithstanding timeframes for
establishment of cases in § 303.2(b) of
this chapter; provision of services in
interstate IV–D cases under § 303.7(a),
(b) and (c)(4) through (6), and (c)(8) and
(9) of this chapter; and location and re-
view and adjustment of support orders
contained in § 303.3(b)(3) and (5), and
§ 303.8 of this chapter, if a particular
case has been reviewed and meets the
conditions for adjustment under State
laws and procedures and § 303.8 of this
chapter, and the order is adjusted, or a
determination is made, as a result of a
review, during the audit period, that an
adjustment is not needed, in accord-
ance with the State’s guidelines for
setting child support awards, the State
will be considered to have taken appro-
priate action in that case for audit pur-
poses.

(3) Notwithstanding timeframes for
establishment of cases in § 303.2(b) of
this chapter; provision of services in
interstate IV–D cases under § 303.7 (a),
(b) and (c) (4) through (6), and (c)(8) and
(9) of this chapter; and location and
wage withholding in § 303.3(b) (3) and
(5), and § 303.100 of this chapter, if wage
withholding is appropriate in a par-
ticular case and wage withholding is
implemented and wages are withheld
during the audit period, the State will
be considered to have taken appro-
priate action in that case for audit pur-
poses.

(4) Notwithstanding timeframes for
establishment of cases in § 303.2(b) of
this chapter; provision of services in
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interstate IV–D cases under § 303.7 (a),
(b) and (c) (4) through (6), and (c)(8) and
(9) of this chapter; and location and en-
forcement of support obligations in
§ 303.3(b) (3) and (5), and § 303.6 of this
chapter, if wage withholding is not ap-
propriate in a particular case, and the
State uses at least one enforcement
technique available under State law, in
addition to Federal and State income
tax refund offset, which results in a
collection received during the audit pe-
riod, the State will be considered to
have taken appropriate action in the
case for audit purposes.

(e) The State must meet the require-
ments for expedited processes under
§ 303.101(b)(2)(i) and (iii), and (e) of this
chapter.

§ 305.64 Audit procedures and State
comments.

(a) Prior to the start of the actual
audit, Federal auditors will hold an
audit entrance conference with the IV–
D agency. At that conference, the audi-
tors will explain how the audit will be
performed and make any necessary ar-
rangements.

(b) At the conclusion of audit
fieldwork, Federal auditors will afford
the State IV–D agency an opportunity
for an audit exit conference at which
time preliminary audit findings will be
discussed and the IV–D agency may
present any additional matter it be-
lieves should be considered in the audit
findings.

(c) After the exit conference, Federal
auditors will prepare and send to the
IV–D agency a copy of their interim re-
port on the results of the audit. Within
a specified timeframe from the date
the report was sent by certified mail,
the IV–D agency may submit written
comments on any part of the report
which the IV–D agency believes is in
error. The auditors will note such com-
ments and incorporate any response
into the final audit report.

§ 305.65 State cooperation in audit.
(a) Each State shall make available

to the Federal auditors such records or
other supporting documentation (elec-
tronic and manual) as the audit staff
may request, including records to sup-
port the data as submitted on the Fed-
eral statistical and financial reports

that will be used to calculate the
State’s performance. The State shall
also make available personnel associ-
ated with the State’s IV–D program to
provide information that the audit
staff may find necessary in order to
conduct or complete the audit.

(b) States must provide evidence to
Office that their data are complete and
reliable as defined in § 305.2 of this part.

(c) Failure to comply with the re-
quirements of this section with respect
to audits conducted to determine com-
pliance with IV–D requirements under
§ 305.60 of this part, may necessitate a
finding that the State has failed to
comply with the particular criteria
being audited.

§ 305.66 Notice, corrective action year,
and imposition of penalty.

(a) If a State is found by the Sec-
retary to be subject to a penalty as de-
scribed in § 305.61 of this part, the OCSE
will notify the State in writing of such
finding.

(b) The notice will:
(1) Explain the deficiency or defi-

ciencies which result in the State being
subject to a penalty, indicate the
amount of the potential penalty, and
give reasons for the finding; and

(2) Specify that the penalty will be
assessed in accordance with the provi-
sions of 45 CFR 262.1(b) through (e) and
262.7 if the State is found to have failed
to correct the deficiency or deficiencies
cited in the notice during the auto-
matic corrective action year (i.e., the
succeeding fiscal year following the
year with respect to which the defi-
ciency occurred.)

(c) The penalty under § 305.61 of this
part will be assessed if the Secretary
determines that the State has not cor-
rected the deficiency or deficiencies
cited in the notice by the end of the
corrective action year.

(d) Only one corrective action period
is provided to a State with respect to a
given deficiency where consecutive
findings of noncompliance are made
with respect to that deficiency. In the
case of a State against which the pen-
alty is assessed and which failed to cor-
rect the deficiency or deficiencies cited
in the notice by the end of the correc-
tive action year, the penalty will be ef-
fective for any quarter after the end of
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the corrective action year and ends for
the first full quarter throughout which
the State IV–D program is determined
to have corrected the deficiency or de-
ficiencies cited in the notice.

(e) A consecutive finding occurs only
when the State does not meet the same
criterion or criteria cited in the notice
in paragraph (a) of this section.

PART 306 [RESERVED]

PART 307—COMPUTERIZED
SUPPORT ENFORCEMENT SYSTEMS

Sec.
307.0 Scope of this part.
307.1 Definitions.
307.5 Mandatory computerized support en-

forcement systems.
307.10 Functional requirements for comput-

erized support enforcement systems in
operation by October 1, 1997.

307.11 Functional requirements for comput-
erized support enforcement systems in
operation by October 1, 2000.

307.13 Security and confidentiality for com-
puterized support enforcement systems
in operation after October 1, 1997.

307.15 Approval of advance planning docu-
ments for computerized support enforce-
ment systems.

307.20 Submittal of advance planning docu-
ments for computerized support enforce-
ment systems.

307.25 Review and certification of computer-
ized support enforcement systems.

307.30 Federal financial participation at the
90 percent rate for statewide computer-
ized support enforcement systems.

307.31 Federal financial participation at the
80 percent rate for computerized support
enforcement systems.

307.35 Federal financial participation at the
applicable matching rate for computer-
ized support enforcement systems.

307.40 Suspension of approval of advance
planning documents for computerized
support enforcement systems.

AUTHORITY: 42 U.S.C. 652 through 658, 664,
666 through 669A, and 1302.

SOURCE: 49 FR 33260, Aug. 22, 1984, unless
otherwise noted.

§ 307.0 Scope of this part.
This part implements sections 452(d)

and (e), 454(16) and (24), 454A, and
455(a)(1)(A) and (B), and (a)(3)(A) of the
Act which prescribe:

(a) The requirement for computerized
support enforcement systems;

(b) The functional requirements that
a statewide computerized support en-
forcement system must meet;

(c) Security and confidentiality re-
quirements for computerized support
enforcement systems;

(d) The criteria the Office must de-
termine exist prior to approving an ad-
vance planning document (APD);

(e) The requirements and procedures
for the submittal of an APD;

(f) The requirement for continuous
review of each approved statewide com-
puterized support enforcement system;

(g) The availability of FFP at the 90
percent rate;

(h) The availability of FFP at the ap-
plicable matching rate; and

(i) The conditions under which the
Office will suspend approval of an APD.

[57 FR 47002, Oct. 14, 1992, as amended at 63
FR 44814, Aug. 21, 1998]

§ 307.1 Definitions.
(a) Alternative approach to APD re-

quirements means that the State has de-
veloped an APD that does not meet all
conditions for APD approval in
§ 307.15(b) resulting in the need for a
waiver under § 307.5.

(b) Business day means a day on
which State offices are open for busi-
ness.

(c) Alternative system means the sepa-
rate manual and/or automated proc-
esses that perform one or more of the
required functions separately from the
base system and that interfaces with
the base system to ensure that the
State can meet all requirements for
purposes of the audit prescribed in sec-
tion 403(h) of the Act. These separate
processes may involve geographic
areas, such as counties; administrative
jurisdictions, such as courts; or sepa-
rate means by which the State meets
particular program requirements, e.g.,
collection of support for non-AFDC
cases.

(d) Alternative system configuration
means an alternative to a comprehen-
sive computerized support enforcement
system. It includes a base system with
electronic linkages to an alternative
system(s), which is not part of the
State’s computerized support enforce-
ment project (i.e., not the State’s sole
system effort), but which is necessary
to meet the functional requirements of
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the statewide, comprehensive comput-
erized support enforcement system
under § 307.10, or § 307.11.

(e) Base system means the hardware,
operational software, applications soft-
ware and electronic linkages in an al-
ternative system configuration which
allow the State to monitor, account for
and control all support enforcement
services and activities under the State
plan.

(f) Certification means approval of an
operational computerized support en-
forcement system based on a deter-
mination that the system has an effi-
cient and effective design and is com-
prehensive, except where a waiver ap-
plies.

(g) Comprehensive means that a com-
puterized support enforcement system
meets the requirements prescribed in
§ 307.10, or § 307.11 of this part, as fur-
ther defined in the OCSE guideline en-
titled ‘‘Automated Systems for Child
Support Enforcement: A Guide for
States.’’

(h) Computerized support enforcement
system means a comprehensive, state-
wide system or an alternative system
configuration which encompasses all
political subdivisions within the State
and which effectively and efficiently;

(1) Introduces, processes, accounts
for and monitors data used by the
Child Support Enforcement program in
carrying out activities under the State
plan; and

(2) Produces utilization and manage-
ment information about support en-
forcement services as required by the
State IV–D agency and Federal govern-
ment for program administration and
audit purposes.

(i) Planning means: (1) The prelimi-
nary project activity to determine the
requirements necessitating the project,
the activities to be undertaken, and
the resources required to complete the
project;

(2) The preparation of an APD;
(3) The preparation of a detailed

project plan describing when and how
the computer system will be designed
or transferred and adapted; and

(4) The preparation of a detailed im-
plementation plan describing specific
training, testing, and conversion plans
to install the computer system.

(j) The following terms are defined at
45 CFR part 95, subpart F, in § 95.605:

‘‘Advance Planning Document’’;
‘‘Annually Updated APD’’;
‘‘Design’’ or ‘‘System Design’’;
‘‘Development’’;
‘‘Enhancement’’;
‘‘Implementation Advance Planning

Document’’;
‘‘Initial APD’’;
‘‘Installation’’;
‘‘Operation’’;
‘‘Planning Advance Planning Docu-

ment’’;
‘‘Requirements Analysis’’; and
‘‘Software’’.

(k) The definitions found in § 301.1 of
this chapter are also applicable to this
part.

[57 FR 47002, Oct. 14, 1992, as amended at 63
FR 44814, Aug. 21, 1998]

§ 307.5 Mandatory computerized sup-
port enforcement systems.

(a) Basic requirement. (1) By October 1,
1997, each State must have in effect an
operational computerized support en-
forcement system, which meets Fed-
eral requirements under § 302.85(a)(1) of
this chapter, OCSE will review each
system to certify that these require-
ments are met; and

(2) By October 1, 2000, each State
must have in effect an operational
computerized support enforcement sys-
tem, which meets Federal require-
ments under § 302.85(a)(2) of this chap-
ter. OCSE will review each system to
certify that these requirements are
met.

(b) Waiver option. A State may apply
for a waiver of any functional require-
ment in § 307.10, or § 307.11 by presenting
a plan for an alternative system con-
figuration, or a waiver of any condi-
tions for APD approval in § 307.15(b) by
presenting an alternative approach.
Waiver requests must be submitted and
approved as part of the State’s APD or
APD update.

(c) Conditions for waiver. The Sec-
retary may grant a State a waiver if:

(1) The State demonstrates that it
has an alternative approach to the
APD requirements or an alternative
system configuration that enables the
State, in accordance with part 305 of
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this chapter, to be in substantial com-
pliance with the other requirements of
this chapter; and either:

(2) The waiver request meets the cri-
teria set forth in section 1115(c) (1), (2)
and (3) of the Act; or

(3) The State provides written assur-
ance that steps will be taken to other-
wise improve the State’s Child Support
Enforcement program.

(d) APD submittal requirements for al-
ternative system configuration. APDs
submitted by States which include re-
quests for waiver for an alternative
system configuration must, in addition
to meeting conditions of § 307.15(b):

(1) Describe the State’s base system;
(2) Include a detailed description of

the separate automated or manual
processes the State plans to use and
how they will interface with the base
system;

(3) Provide documentation that the
alternative system configuration will
enable the State to be in substantial
compliance with title IV–D of the Act
in accordance with section 403(h) of the
Act and implementing regulations. In
addition, if the State is subject to a
Notice under § 305.99 of this part that it
did not substantially comply with one
or more of the requirements of title
IV–D of the Act, at the time a waiver
request is submitted, the State must:

(i) Demonstrate that the deficiency is
not related to or caused by the per-
formance of the system; or

(ii) Specify the corrective action
taken to modify the system if the sys-
tem contributed to the deficiency.

(e) APD submittal requirements for al-
ternative approach. APDs submitted by
States which include requests for waiv-
er of conditions for APD approval in
§ 307.15(b) must demonstrate why meet-
ing the conditions is unnecessary or in-
appropriate.

(f) Review of waiver requests. (1) The
Office will review waiver requests to
assure that all necessary information
is provided, that all processes provide
for effective and efficient program op-
eration, and that the conditions for
waiver in paragraph (d) of this section
are met.

(2) When a waiver is approved, it be-
comes part of the State’s approved
APD. A waiver is subject to the APD
suspension provisions in § 307.40.

(3) When a waiver is disapproved, the
APD will be disapproved. The APD dis-
approval is a final administrative deci-
sion and is not subject to administra-
tive appeal.

(g) FFP limitations. (1) The provisions
of §§ 307.30 and 307.35 apply to requests
for FFP for costs of computerized sup-
port enforcement systems.

(2) FFP for alternative system con-
figurations is further limited as fol-
lows:

(i) FFP is available at the enhanced
matching rate for development of the
base system and for hardware, oper-
ational system software, and electronic
linkages with the separate components
of an alternative system configuration.

(ii) FFP is available at the applicable
matching rate for minor alterations to
the separate automated or manual
processes that are part of an alter-
native system configuration and for op-
erating costs including hardware, oper-
ational software and applications soft-
ware of a computerized support en-
forcement system.

(iii) FFP is not available for devel-
oping new systems or making major
changes and enhancements to separate
automated or manual processes so that
alternative system configurations
meet conditions for waiver.

[57 FR 47003, Oct. 14, 1992, as amended at 61
FR 67241, Dec. 20, 1996; 63 FR 44814, Aug. 21,
1998]

§ 307.10 Functional requirements for
computerized support enforcement
systems in operation by October 1,
1997.

At a minimum, each State’s comput-
erized support enforcement system es-
tablished under the title IV-D State
plan at § 302.85(a)(1) of this chapter
must:

(a) Be planned, designed, developed,
installed or enhanced in accordance
with an initial and annually updated
APD approved under § 307.15; and

(b) Control, account for, and monitor
all the factors in the support collection
and paternity determination processes
under the State plan. At a minimum
this must include:

(1) Maintaining identifying informa-
tion such as social security numbers,
names, dates of birth, home addresses
and mailing addresses (including postal
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zip codes) on individuals against whom
support obligations are sought to be es-
tablished or enforced and on individ-
uals to whom support obligations are
owed, and other data as required by the
Office;

(2) Periodically verifying the infor-
mation on individuals referred to in
paragraph (b)(1) of this section with
Federal, State and local agencies, both
intrastate and interstate;

(3) Maintaining data necessary to
meet Federal Reporting Requirements
on a timely basis as prescribed by the
Office;

(4) Maintaining information per-
taining to:

(i) Delinquency and enforcement ac-
tivities;

(ii) Intrastate, interstate and Federal
location of absent parents;

(iii) The establishment of paternity;
and

(iv) The establishment of support ob-
ligations;

(5) Collecting and distributing both
intrastate and interstate support pay-
ments;

(6) Computing and distributing incen-
tive payments to political subdivisions
which share in the cost of funding the
program and to other political subdivi-
sions based on efficiency and effective-
ness if the State has chosen to pay
such incentives;

(7) Maintaining accounts receivable
on all amounts owed, collected, and
distributed;

(8) Maintaining costs of all services
rendered, either directly or by inter-
facing with State financial manage-
ment and expenditure information;

(9) Accepting electronic case refer-
rals and update information from the
State’s title IV-A program and using
that information to identify and man-
age support enforcement cases;

(10) Transmitting information elec-
tronically to provide data to the
State’s TANF system so that the IV-A
agency can determine (and report back
to the IV-D system) whether a collec-
tion of support causes a change in eli-
gibility for, or the amount of aid
under, the AFDC program;

(11) Providing security to prevent un-
authorized access to, or use of, the data
in the system;

(12) Providing management informa-
tion on all IV–D cases under the State
plan from initial referral or application
through collection and enforcement;

(13) Providing electronic data ex-
change with the State Medicaid system
to provide for case referral and the
transfer of the medical support infor-
mation specified in 45 CFR 303.30 and
303.31;

(14) Using automated processes to as-
sist the State in meeting State plan re-
quirements under part 302 of this chap-
ter and Standards for program oper-
ations under part 303 of this chapter,
including but not limited to:

(i) The automated maintenance and
monitoring of accurate records of sup-
port payments;

(ii) Providing automated mainte-
nance of case records for purposes of
the management ant tracking require-
ments in § 303.2 of this chapter;

(iii) Providing title VI–D case work-
ers with on-line access to automated
sources of absent parent employer and
wage information maintained by the
State when available, by establishing
an electronic link or by obtaining an
extract of the data base and placing it
on-line for access throughout the
State;

(iv) Providing locate capability by
automatically referring cases elec-
tronically to locate sources within the
State (such as State motor vehicle de-
partment, State department of rev-
enue, and other State agencies), and to
the Federal Parent Locator Service
and utilizing electronic linkages to re-
ceive return locate information and
place the information on-line to title
IV–D case workers throughout the
State;

(v) Providing capability for elec-
tronic funds transfer for purposes of in-
come withholding and interstate col-
lections;

(vi) Integrating all processing of
interstate cases with the computerized
support enforcement system, including
the central registry; and

(15) Providing automated processes
to enable the Office to monitor State
operations and assess program per-
formance through the audit conducted
under section 452(a) of the Act.

[57 FR 47003, Oct. 14, 1992, as amended at 63
FR 44815, Aug. 21, 1998]
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§ 307.11 Functional requirements for
computerized support enforcement
systems in operation by October 1,
2000.

At a minimum, each State’s comput-
erized support enforcement system es-
tablished and operated under the title
IV–D State plan at § 302.85(a)(2) of this
chapter must:

(a) Be planned, designed, developed,
installed or enhanced, and operated in
accordance with an initial and annu-
ally updated APD approved under
§ 307.15 of this part;

(b) Control, account for, and monitor
all the factors in the support collection
and paternity determination processes
under the State plan. At a minimum,
this includes the following:

(1) The activities described in § 307.10,
except paragraphs (b)(3), (8) and (11);
and

(2) The capability to perform the fol-
lowing tasks with the frequency and in
the manner required under, or by this
chapter:

(i) Program requirements. Per-
forming such functions as the Sec-
retary may specify related to manage-
ment of the State IV–D program under
this chapter including:

(A) Controlling and accounting for
the use of Federal, State and local
funds in carrying out the program ei-
ther directly, through an auxiliary sys-
tem or through an interface with State
financial management and expenditure
information; and

(B) Maintaining the data necessary
to meet Federal reporting require-
ments under this chapter in a timely
basis as prescribed by the Office;

(ii) Calculation of Performance Indi-
cators. Enabling the Secretary to de-
termine the incentive payments and
penalty adjustments required by sec-
tions 452(g) and 458 of the Act by:

(A) Using automated processes to:
(1) Maintain the requisite data on

State performance for paternity estab-
lishment and child support enforce-
ment activities in the State; and

(2) Calculate the paternity establish-
ment percentage for the State for each
fiscal year;

(B) Having in place system controls
to ensure the completeness, and reli-
ability of, and ready access to, the data
described in paragraph (b)(2)(i)(A)(1) of

this section, and the accuracy of the
calculation described in paragraph
(b)(2)(i)(A)(2) of this section; and

(iii) System Controls: Having sys-
tems controls (e.g., passwords or block-
ing of fields) to ensure strict adherence
to the policies described in Sec.
307.13(a); and

(3) Activities described in the Act
that were added by the Personal Re-
sponsibility and Work Opportunity
Reconciliation Act of 1996, Pub. L. 104–
193, not otherwise addressed in this
part.

(c) Collection and Disbursement of
Support Payments. To the maximum
extent feasible, assist and facilitate
the collection and disbursement of sup-
port payments through the State dis-
bursement unit operated under section
454B of the Act through the perform-
ance of functions which, at a min-
imum, include the following:

(1) Transmission of orders and no-
tices to employers and other debtors
for the withholding of income:

(i) Within 2 business days after re-
ceipt of notice of income, and the in-
come source subject to withholding
from a court, another State, an em-
ployer, the Federal Parent Locator
Service, or another source recognized
by the State; and

(ii) Using uniform formats prescribed
by the Secretary;

(2) Ongoing monitoring to promptly
identify failures to make timely pay-
ment of support; and

(3) Automatic use of enforcement
procedures, including procedures under
section 466(c) of the Act if payments
are not timely;

(d) Expedited Administrative Proce-
dures. To the maximum extent fea-
sible, be used to implement the expe-
dited administrative procedures re-
quired by section 466(c) of the Act.

(e) State case registry. Have a State
case registry that meets the require-
ments of this paragraph.

(1) Definitions. When used in this
paragraph and paragraph (f) of this sec-
tion, the following definitions shall
apply.

(i) Participant means an individual
who owes or is owed a duty of support,
imposed or imposable by law, or with
respect to or on behalf of whom a duty
of support is sought to be established,
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or who is an individual connected to an
order of support or a child support case
being enforced.

(ii) Participant type means the cus-
todial party, non-custodial parent, pu-
tative father, or child, associated with
a case or support order contained in
the State or Federal case registry.

(iii) locate request type refers to the
purpose of the request for additional
matching services on information sent
to the Federal case registry, for exam-
ple, a IV–D locate (paternity or support
establishment or support enforcement),
parental kidnapping or custody and
visitation.

(iv) locate source type refers to the
external sources a locate submitter de-
sires the information sent to the Fed-
eral case registry to also be matched
against.

(2) The State case registry shall con-
tain a record of:

(i) Every IV–D case receiving child
support enforcement services under an
approved State plan; and

(ii) Every support order established
or modified in the State on or after Oc-
tober 1, 1998.

(3) Standardized data elements shall
be included for each participant. These
data elements shall include:

(i) Names;
(ii) Social security numbers;
(iii) Dates of birth;
(iv) Case identification numbers;
(v) Other uniform identification

numbers;
(vi) Data elements required under

paragraph (f)(1) of this section nec-
essary for the operation of the Federal
case registry;

(vii) Issuing State of an order; and
(viii) Any other information that the

Secretary may require.
(4) The record required under para-

graph (e)(2) of this section shall include
information for every case in the State
case registry receiving services under
an approved State plan that has a sup-
port order in effect. The information
must include:

(i) The amount of monthly (or other
frequency) support owed under the
order;

(ii) Other amounts due or overdue
under the order including arrearages,
interest or late payment penalties and
fees;

(iii) Any amounts described in para-
graph (e)(4) (i) and (ii) of this section
that have been collected;

(iv) The distribution of such col-
lected amounts;

(v) The birth date and, beginning no
later than October 1, 1999, the name
and social security number of any child
for whom the order requires the provi-
sion of support; and

(vi) The amount of any lien imposed
in accordance with section 466(a)(4) of
the Act to enforce the order.

(5) Establish and update, maintain,
and regularly monitor case records in
the State case registry for cases receiv-
ing services under the State plan. To
ensure information on an established
IV–D case is up to date, the State
should regularly update the system to
make changes to the status of a case,
the participants of a case, and the data
contained in the case record. This in-
cludes the following:

(i) Information on administrative and
judicial orders related to paternity and
support;

(ii) Information obtained from com-
parisons with Federal, State or local
sources of information;

(iii) Information on support collec-
tions and distributions; and

(iv) Any other relevant information.
(6) States may link local case reg-

istries of support orders through an
automated information network in
meeting paragraph (e)(2)(ii) of this sec-
tion provided that all other require-
ments of this paragraph are met.

(f) Information Comparisons and
other Disclosures of Information. Ex-
tract information, at such times and in
such standardized format or formats,
as may be required by the Secretary,
for purposes of sharing and comparing
with, and receiving information from,
other data bases and information com-
parison services, to obtain or provide
information necessary to enable the
State, other States, the Office or other
Federal agencies to carry out this
chapter. As applicable, these compari-
sons and disclosures must comply with
the requirements of section 6103 of the
Internal Revenue Code of 1986 and the
requirements of section 453 of the Act.
The comparisons and sharing of infor-
mation include:
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(1) Effective October 1, 1998, (or for
the child data, not later than October
1, 1999) furnishing the following infor-
mation to the Federal case registry on
participants in cases receiving services
under the State plan and in support or-
ders established or modified on or after
October 1, 1998, and providing updates
of such information within five (5)
business days of receipt by the IV–D
agency of new or changed, information,
including information which would ne-
cessitate adding or removing a Family
Violence indicator and notices of the
expiration of support orders:

(i) State Federal Information Proc-
essing Standard (FIPS) code and op-
tionally, county code;

(ii) State case identification number;
(iii) State member identification

number;
(iv) Case type (IV–D, non-IV–D);
(v) Social security number and any

necessary alternative social security
numbers;

(vi) Name, including first, middle,
last name and any necessary alter-
native names;

(vii) Sex (optional);
(viii) Date of birth;
(ix) Participant type (custodial

party, non-custodial parent, putative
father, child);

(x) Family violence indicator (domes-
tic violence or child abuse);

(xi) Indication of an order;
(xii) Locate request type (optional);
(xiii) Locate source (optional); and
(xiv) Any other information of the

Secretary may require.
(2) Requesting or exchanging infor-

mation with the Federal parent locator
service for the purposes specified in
section 453 of the Act;

(3) Exchanging information with
State agencies, both within and outside
of the State, administering programs
under titles IV–A and XIX of the Act,
as necessary to perform State agency
responsibilities under this chapter and
under such programs; and

(4) Exchanging information with
other agencies of the State, and agen-
cies of other States, and interstate in-
formation networks, as necessary and
appropriate, to assist the State and
other States in carrying out the pur-
poses of this chapter.

[63 FR 44815, Aug. 21, 1998]

§ 307.13 Security and confidentiality
for computerized support enforce-
ment systems in operation after Oc-
tober 1, 1997.

The State IV–D agency shall:
(a) Information integrity and security.

Have safeguards on the integrity, accu-
racy, completeness of, access to, and
use of data in the computerized support
enforcement system. These safeguards
shall include written policies con-
cerning access to data by IV–D agency
personnel, and the sharing of data with
other persons to:

(1) Permit access to and use of data
to the extent necessary to carry out
the State IV–D program under this
chapter; and

(2) Specify the data which may be
used for particular IV–D program pur-
poses, and the personnel permitted ac-
cess to such data; and

(3) Permit access to and use of data
for purposes of exchanging information
with State agencies administering pro-
grams under titles IV–A and XIX of the
Act to the extent necessary to carry
out State agency responsibilities under
such programs in accordance with sec-
tion 454A(f)(3) of the Act.

(b) Monitoring of access. Monitor rou-
tine access to and use of the computer-
ized support enforcement system
through methods such as audit trails
and feedback mechanisms to guard
against, and promptly identify unau-
thorized access or use;

(c) Training and information. Have
procedures to ensure that all per-
sonnel, including State and local staff
and contractors, who may have access
to or be required to use confidential
program data in the computerized sup-
port enforcement system are:

(1) Informed of applicable require-
ments and penalties, including those in
section 6103 of the Internal Revenue
Service Code and section 453 of the Act;
and

(2) Adequately trained in security
procedures; and

(d) Penalties. Have administrative
penalties, including dismissal from em-
ployment, for unauthorized access to,
disclosure or use of confidential infor-
mation.

[63 FR 44816, Aug. 21, 1998]
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§ 307.15 Approval of advance planning
documents for computerized sup-
port enforcement systems.

(a) Approval of an APD. The Office
shall not approve the APD and annu-
ally updated APD unless the document,
when implemented, will carry out the
requirements of § 307.10, or § 307.11 of
this part. Conditions for APD approval
are specified in this section.

(b) Conditions for initial approval. In
order to be approvable, an APD for a
statewide computerized support en-
forcement system described under
§ 307.10, or § 307.11 must meet the fol-
lowing requirements:

(1) The APD must represent the sole
systems effort being undertaken by the
State in accordance with § 307.10, or
§ 307.11. If the State is requesting a
waiver under § 302.85 of this chapter,
the APD must specify the conditions
for which waiver is requested;

(2) The APD must specify how the ob-
jectives of the computerized support
enforcement system in § 307.10, or
§ 307.11 will be carried out throughout
the State; this includes a projection of
how the proposed system will meet the
functional requirements of § 307.10, or
§ 307.11 and how the single State system
will encompass all political subdivi-
sions in the State by October 1, 1997, or
October 1, 2000 respectively.

(3) The APD must assure the feasi-
bility of the proposed effort and pro-
vide for the conduct of a requirements
analysis study which address all sys-
tem components within the State and
includes consideration of the program
mission, functions, organization, serv-
ices and constraints related to the
computerized support enforcement sys-
tem;

(4) The APD must indicate how the
results of the requirements analysis
study will be incorporated into the pro-
posed system design, development, in-
stallation or enhancement;

(5) The APD must contain a descrip-
tion of each component within the pro-
posed computerized support enforce-
ment system as required by § 307.10, or
§ 307.11 and must describe information
flows, input data, and output reports
and uses;

(6) The APD must describe the secu-
rity requirements to be employed in

the proposed computerized support en-
forcement system;

(7) The APD must describe the intra-
state and interstate interfaces set
forth in § 307.10, or § 307.11 to be em-
ployed in the proposed computerized
support enforcement system;

(8) The APD must describe the pro-
jected resource requirements for staff,
hardware, and other needs and the re-
sources available or expected to be
available to meet the requirements;

(9) The APD must contain a proposed
budget and schedule of life-cycle mile-
stones relative to the size, complexity
and cost of the project which at a min-
imum address requirements analysis,
program design, procurement and
project management; and, a descrip-
tion of estimated expenditures by cat-
egory and amount for:

(i) Items that are eligible for funding
at the enhanced matching rate, and

(ii) Items related to developing and
operating the system that are eligible
for Federal funding at the applicable
matching rate;

(10) The APD must contain an imple-
mentation plan and backup procedures
to handle possible failures in system
planning, design, development, instal-
lation or enhancement.

(i) These backup procedures must in-
clude provision for independent valida-
tion and verification (IV&V) analysis
of a State’s system development effort
in the case of States:

(A) That do not have in place a state-
wide automated child support enforce-
ment system that meets the require-
ments of the FSA of 1988;

(B) States which fail to meet a crit-
ical milestone, as identified in their
APDs;

(C) States which fail to timely and
completely submit APD updates;

(D) States whose APD indicates the
need for a total system redesign;

(E) States developing systems under
waivers pursuant to section 452(d)(3) of
the Social Security Act; or,

(F) States whose system development
efforts we determine are at risk of fail-
ure, significant delay, or significant
cost overrun.

(ii) Independent validation and
verification efforts must be conducted
by an entity that is independent from
the State (unless the State receives an

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00288 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



289

Office of Child Support Enforcement, ACF, HHS § 307.25

exception from OCSE) and the entity
selected must:

(A) Develop a project workplan. The
plan must be provided directly to OCSE
at the same time it is given to the
State.

(B) Review and make recommenda-
tions on both the management of the
project, both State and vendor, and the
technical aspects of the project. The
IV&V provider must provide the results
of its analysis directly to OCSE at the
same time it reports to the State.

(C) Consult with all stakeholders and
assess the user involvement and buy-in
regarding system functionality and the
system’s ability to meet program
needs.

(D) Conduct an analysis of past
project performance sufficient to iden-
tify and make recommendations for
improvement.

(E) Provide risk management assess-
ment and capacity planning services.

(F) Develop performance metrics
which allow tracking project comple-
tion against milestones set by the
State.

(iii) The RFP and contract for select-
ing the IV&V provider (or similar docu-
ments if IV&V services are provided by
other State agencies) must include the
experience and skills of the key per-
sonnel proposed for the IV&V analysis
and specify by name the key personnel
who actually will work on the project
and must be submitted to OCSE for
prior approval.

(11) The APD must describe each sys-
tem considered during planning includ-
ing the advantages of selecting the pro-
posed solution. If a transfer system is
not selected as the proposed solution, a
transfer system must be among those
systems considered. If a system that is
already in place in the State could be
enhanced to meet the requirements for
a computerized support enforcement
system, that system must be among
the solutions considered;

(12) The APD must contain a cost
benefit analysis of the proposed com-
puterized support enforcement system
and all alternatives considered that de-
scribes the proposed improvements to
the IV–D program in both qualitative
and quantitative terms;

(13) The APD must specify the basis
for determining direct and indirect

costs of the computerized support en-
forcement system during development
and operation, including the method-
ology for determining costs of plan-
ning, design, development, installation
or enhancement that are eligible for 90
percent Federal funding versus costs of
development and operations that are
eligible for Federal funding at the ap-
plicable matching rate;

(14) The APD must contain a state-
ment indicating the period of time the
State expects to use the proposed com-
puterized support enforcement system;
and

(15) The APD must include any waiv-
er requested in accordance with § 307.5
of this chapter.

(c) Conditions for approval of annual
update. The APD for a computerized
support enforcement system described
under § 307.10, or § 307.11 must be up-
dated annually. In order to be approv-
able, the annual update of an APD for
a computerized support enforcement
system described under § 307.10 must
meet only those requirements of para-
graph (b) of this section that are pre-
scribed by instructions issued by the
Office.

(Approved by the Office of Management and
Budget under control number 0960–0343)

[49 FR 33260, Aug. 22, 1984, as amended at 51
FR 37732, Oct. 24, 1986; 55 FR 4379, Feb. 7, 1990;
57 FR 47004, Oct. 14, 1992; 61 FR 67241, Dec. 20,
1996; 63 FR 44816, Aug. 21, 1998]

§ 307.20 Submittal of advance planning
documents for computerized sup-
port enforcement systems.

The State IV–D agency must submit
an APD for a computerized support en-
forcement system, approved and signed
by the State IV–D Director and the ap-
propriate State official, in accordance
with the submission process prescribed
in 45 CFR part 95, subpart F.

[55 FR 4379, Feb. 7, 1990, as amended at 57 FR
47005, Oct. 14, 1992]

§ 307.25 Review and certification of
computerized support enforcement
systems.

The Office will review, assess and in-
spect the planning, design, develop-
ment, installation, enhancement and
operation of computerized support en-
forcement systems developed under
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§ 307.10, or § 307.11 to determine the ex-
tent to which such systems:

(a) Meet the requirements found in
§ 307.15; and

(b) Can be certified as meeting the
requirements described in § 307.10 and
in the OCSE guideline entitled ‘‘Auto-
mated Systems for Child Support En-
forcement: A Guide for States’’.

[57 FR 47005, Oct. 14, 1992, as amended at 63
FR 44817, Aug. 21, 1998]

§ 307.30 Federal financial participa-
tion at the 90 percent rate for state-
wide computerized support enforce-
ment systems.

(a) Conditions that must be met for
FFP. During the Federal fiscal years
1996, and 1997, Federal financial partici-
pation is available at the 90 percent
rate in expenditures for the planning,
design, development, installation or
enhancement of a computerized sup-
port enforcement system as described
in §§ 307.5 and 307.10 limited to the
amount in an advance planning docu-
ment, or APDU submitted on or before
September 30, 1995, and approved by
OCSE if:

(1) The Office has approved an APD
in accordance with § 307.15 of this part;

(2) The system meets the require-
ments specified in § 307.10;

(3) The Office determines that the ex-
penditures incurred are consistent with
the approved APD;

(4) The Office determines that the
computerized support enforcement sys-
tem or alternative system configura-
tion is designed effectively and effi-
ciently and will improve the manage-
ment and administration of the State
IV–D plan;

(5) The State IV–D agency agrees in
writing to use the system for a period
of time which is consistent with the
APD approved by the Office; and

(6) The State or local government has
ownership rights in software, software
modifications and associated docu-
mentation that is designed, developed,
installed, or enhanced with 90 percent
FFP under this section subject to the
Department of Health and Human
Services license specified in paragraph
(c) of this section.

(b) Federal financial participation in
the costs of hardware and proprietary
software. (1) Until September 30, 1997,

FFP at the 90 percent rate is available
in expenditures for the rental or pur-
chase of hardware for the planning, de-
sign, development, installation or en-
hancement of a computerized support
enforcement system as described in
§ 307.10 in accordance with the limita-
tion in paragraph (a) of this section.

(2) Until September 30, 1997, FFP at
the 90 percent rate is available for ex-
penditures for the rental or purchase of
proprietary operating/vendor software
necessary for the operation of hard-
ware during the planning, design, de-
velopment, installation or enhance-
ment of a computerized support en-
forcement system in accordance with
the limitation in paragraph (a) of this
section, and the OCSE guideline enti-
tled ‘‘Automated Systems for Child
Support Enforcement: A Guide for
States.’’ FFP at the 90 percent rate is
not available for proprietary applica-
tion software developed specifically for
a computerized support enforcement
system. § 307.35 of this part regarding
reimbursement at the applicable
matching rate.)

(c) HHS rights to software. The Depart-
ment of Health and Human Services re-
serves a royalty-free, non-exclusive
and irrevocable license to reproduce,
publish or otherwise use, and to au-
thorize others to use for Federal gov-
ernment purposes, software, software
modifications, and documentation de-
veloped under § 307.10. This license
would permit the Department to au-
thorize the use of software, software
modifications and documentation de-
veloped under § 307.10 in another
project or activity funded by the Fed-
eral government.

(d) Consequences of suspension of the
APD. If the Office suspends approval of
an APD in accordance with § 307.40 of
this part during the planning design,
development, installation, enhance-
ment or operation of the system:

(1) The Office shall disallow FFP as
of the date the State failed to comply
substantially with the approved APD;
and

(2) FFP at the 90 and applicable
matching rates is not available in any
expenditures incurred under the APD
after the date of the suspension until
the date the Office determines that the
State has taken the actions specified in
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the notice of suspension described in
§ 307.40(a)(2) of this part. The Office will
notify the State in writing upon mak-
ing such a determination. (See
§ 307.35(b) regarding reimbursement for
disallowed expenditures under part 95,
subpart F of this title.)

[49 FR 33260, Aug. 22, 1984, as amended at 50
FR 19657, May 9, 1985; 55 FR 4379, Feb. 7, 1990;
57 FR 47005, Oct. 14, 1992; 63 FR 44817, Aug. 21,
1998]

§ 307.31 Federal financial participa-
tion at the 80 percent rate for com-
puterized support enforcement sys-
tems.

(a) Conditions that must be met for 80
percent FFP. Until September 30, 2001,
Federal financial participation is avail-
able at the 80 percent rate to States,
Territories and systems defined in 42
U.S.C. 655(a)(3)(B)(iii) [455(a)(3)(B)(iii)
of the Act] (hereafter referred to as
‘‘States’’) for expenditures for the plan-
ning, design, development, installa-
tion, or enhancement of a computer-
ized support enforcement system meet-
ing the requirements as described in
§§ 307.5 and 307.10 or 42 U.S.C. § 654(16)
[454(16) of the Act], if:

(1) The Office has approved an APD
in accordance with § 307.15;

(2) The Office determines that the
system meets the requirements speci-
fied in § 307.10, or 42 U.S.C. 654(16)
[454(16) of the Act];

(3) The Office determines that the ex-
penditures incurred are consistent with
the approved APD;

(4) The Office determines that the
computerized support enforcement sys-
tem is designed effectively and effi-
ciently and will improve the manage-
ment and administration of the State
IV–D plan;

(5) The State IV–D agency agrees in
writing to use the system for a period
of time which is consistent with the
APD approved by the Office; and

(6) The State or local government has
ownership rights in software, software
modifications and associated docu-
mentation that is designed, developed,
installed or enhanced under this sec-
tion subject to the Department of
Health and Human Services license
specified in paragraph (c) of this sec-
tion.

(b) Federal financial participation in
the costs of hardware and proprietary
software.

(1) Until September 30, 2001, FFP at
the 80 percent rate is available for ex-
penditures for the rental or purchase of
hardware for the planning, design, de-
velopment, installation, or enhance-
ment of a computerized support en-
forcement system as described in
§ 307.10 or 42 U.S.C. 654(16) [454(16) of the
Act].

(2) Until September 30, 2001, FFP at
the 80 percent rate is available for the
rental or purchase of proprietary oper-
ating/vendor software necessary for the
operation of hardware during the plan-
ning, design, development, installa-
tion, enhancement or operation of a
computerized support enforcement sys-
tem in accordance with the OCSE
guideline entitled ‘‘Automated Sys-
tems for Child Support Enforcement: A
Guide for States.’’ FFP at the 80 per-
cent rate is not available for propri-
etary application software developed
specifically for a computerized support
enforcement system. (See § 307.35 re-
garding reimbursement at the applica-
ble matching rate.)

(c) HHS rights to software. The Depart-
ment of Health and Human Services re-
serves a royalty-free, non-exclusive
and irrevocable license to reproduce,
publish or otherwise use, and to au-
thorize others to use for Federal gov-
ernment purposes, software, software
modifications, and documentation de-
veloped under § 307.10 or 42 U.S.C.
654(16) [454(16) of the Act]. This license
would permit the Department to au-
thorize the use of software, software
modifications and documentation de-
veloped under § 307.10 or 42 U.S.C.
654(16) [454(16) of the Act] in another
project or activity funded by the Fed-
eral government.

(d) Consequences of suspension of the
APD. If the Office suspends approval of
an APD in accordance with § 307.40 dur-
ing the planning, design, development,
installation, enhancement or operation
of the system:

(1) The Office shall disallow FFP as
of the date the State failed to comply
substantially with the approved APD;
and

(2) FFP at the 80 percent and applica-
ble matching rates is not available in
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any expenditure incurred under the
APD after the date of the suspension
until the date the Office determines
that the State has taken the actions
specified in the notice of suspension de-
scribed in § 307.40(a). The Office will no-
tify the State in writing upon making
such a determination.

(e) Limitation on 80 percent funding.
Federal financial participation at the
80 percent rate may not exceed
$400,000,000 in the aggregate for fiscal
years 1996 through 2001.

(f) Allocation formula. Payments at
the 80 percent rate to individual
States, Territories and systems defined
in 42 U.S.C. 655(a)(3)(B)(iii)
[455(a)(3)(B)(iii) of the Act] (hereafter
referred to as ‘‘States’’) will be equal
to the sum of:

(1) A base amount of $2,000,000; and
(2) An additional amount defined as

the Allocation Factor computed as fol-
lows:

(i) Allocation Factor—an average of
the Caseload and Census Factors which
yields the percentage that is used to
calculate a State’s allocation of the
funds available, less amounts set aside
pursuant to paragraph (f)(1) of this sec-
tion.

(ii) Caseload Factor—a ratio of the
six-year average IV–D caseload as re-
ported by a State for fiscal years 1990
through 1995 to the total six-year aver-
age IV–D caseload in all States for the
same period;

(iii) Census Factor—a ratio of the
number of children in a State with one
parent living elsewhere as reported in
the 1992 Current Population Survey—
Child Support Supplement to the total
number of such children in all States.

[63 FR 44405, Aug. 19, 1998]

§ 307.35 Federal financial participa-
tion at the applicable matching rate
for computerized support enforce-
ment systems.

Federal financial participation at the
applicable matching rate is available
only in computerized support enforce-
ment systems expenditures for:

(a) The operation of a system that
meets the requirements specified in
§ 307.10, or § 307.11 if the conditions for
APD approval in §§ 307.5 and 307.15 are
met; or

(b) Systems approved in accordance
with part 95, subpart F of this title.
This may include expenditures for a
system which were disallowed by the
Office because the system failed to
comply substantially with an APD ap-
proved under § 307.15.

[49 FR 33260, Aug. 22, 1984, as amended at 50
FR 19658, May 9, 1985; 57 FR 47005, Oct. 14,
1992; 63 FR 44817, Aug. 21, 1998]

§ 307.40 Suspension of approval of ad-
vance planning documents for com-
puterized support enforcement sys-
tems.

(a) Suspension of approval. The Office
will suspend approval of the APD for a
computerized support enforcement sys-
tem approved and developed under
§ 307.10, or § 307.11 as of the date that
the system ceases to comply substan-
tially with the criteria, requirements,
and other provisions in the APD, in-
cluding conditions in § 307.15(b) and the
requirements in § 307.10 or § 307.11 of
this part covered under a waiver grant-
ed in accordance with § 307.5. Federal
funding will be disallowed as described
in § 307.30(d) and § 307.31(d).

(b) Duration of suspension. The sus-
pension of approval of an APD under
paragraph (a) shall remain in effect
until the Office determines that ac-
tions required for Federal funding in
the future, as specified in the notice of
suspension, have been taken and the
Office so notifies the State.

[49 FR 33260, Aug. 22, 1984, as amended at 57
FR 47005, Oct. 14, 1992; 63 FR 44405, Aug. 19,
1998; 63 FR 44817, Aug. 21, 1998]

PART 308—ANNUAL STATE SELF-
ASSESSMENT REVIEW AND REPORT

Sec.
308.0 Scope.
308.1 Self-assessment implementation

methodology.
308.2 Required program compliance criteria.
308.3 Optional program areas of review.

AUTHORITY: 42 U.S.C. 654(15)(A) and 1302.

SOURCE: 65 FR 77750, Dec. 12, 2000, unless
otherwise noted.

§ 308.0 Scope.
This part establishes standards and

criteria for the State self-assessment
review and report process required
under section 454(15)(A) of the Act.
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§ 308.1 Self-assessment implementation
methodology.

(a) The IV–D agency must ensure the
review meets Federal requirements and
must maintain responsibility for and
control of the results produced and
contents of the annual report.

(b) Sampling. A State must either re-
view all of its cases or conduct sam-
pling which meets the following condi-
tions:

(1) The sampling methodology main-
tains a minimum confidence level of 90
percent for each criterion;

(2) The State selects statistically
valid samples of cases from the IV–D
program universe of cases; and

(3) The State establishes a procedure
for the design of samples and assures
that no portions of the IV–D case uni-
verse are omitted from the sample se-
lection process.

(c) Scope of review. A State must con-
duct an annual review covering all of
the required criteria in Sec. 308.2.

(d) Review period. Each review period
must cover a 12-month period. The first
review period shall begin no later than
12 months after the effective date of
the final rule and subsequent reviews
shall each cover the same 12-month pe-
riod thereafter.

(e) Reporting. (1) The State must pro-
vide a report of the results of the self-
assessment review to the appropriate
OCSE Regional Office, with a copy to
the Commissioner of OCSE, no later
than 6 months after the end of the re-
view period.

(2) The report must include, but is
not limited to:

(i) An executive summary, including
a summary of the mandatory program
criteria findings;

(ii) A description of optional program
areas covered by the review;

(iii) A description of sampling meth-
odology used, if applicable;

(iv) The results of the self-assessment
reviews; and

(v) A description of the corrective ac-
tions proposed and/or taken.

§ 308.2 Required program compliance
criteria.

(a) Case closure. (1) The State must
have and use procedures for case clo-
sure pursuant to Sec. 303.11 of this

chapter in at least 90 percent of the
closed cases reviewed.

(2) If a IV–D case was closed during
the review period, the State must de-
termine whether the case met require-
ments pursuant to § 303.11 of this chap-
ter.

(b) Establishment of paternity and sup-
port order. The State must have and use
procedures required in this paragraph
in at least 75 percent of the cases re-
viewed.

(1) If an order for support is required
and established during the review pe-
riod, the case meets the requirements,
notwithstanding the timeframes for:
establishment of cases as specified in
Sec. 303.2(b) of this chapter; provision
of services in interstate IV–D cases per
§ 303.7(a), (b), (c)(4) through (6), and (c)
(8) and (9) of this chapter; and location
and support order establishment under
§§ 303.3(b)(3) and (5), and 303.4(d) of this
chapter.

(2) If an order was required, but not
established during the review period,
the State must determine the last re-
quired action and determine whether
the action was taken within the appro-
priate timeframe. The following is a
list of possible last actions:

(i) Opening a case within 20 days pur-
suant to § 303.2(b) of this chapter;

(ii) If location activities are nec-
essary, using all appropriate sources
within 75 days pursuant to § 303.3(b)(3)
of this chapter. This includes all the
following locate sources as appropriate:
custodial parent, Federal and State
Parent Locator Services, U.S. Postal
Service, State employment security
agency, employment data, Department
of Motor Vehicles, and credit bureaus;

(iii) Repeating location attempts
quarterly and when new information is
received in accordance with § 303.3(b)(5)
of this chapter;

(iv) Establishing an order or com-
pleting service of process necessary to
commence proceedings to establish a
support order, or if applicable, pater-
nity, within 90 days of locating the
non-custodial parent, or documenting
unsuccessful attempts to serve process
in accordance with the State’s guide-
lines defining diligent efforts pursuant
to §§ 303.3(c) and 303.4(d) of this chapter.

(c) Enforcement of orders. A State
must have and use procedures required
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under this paragraph in at least 75 per-
cent of the cases reviewed. Enforce-
ment cases include cases in which on-
going income withholding is in place as
well as cases in which new or repeated
enforcement actions were required dur-
ing the review period.

(1) If income withholding was appro-
priate and a withholding collection was
received during the last quarter of the
review period and the case was sub-
mitted for Federal and State income
tax refund offset, if appropriate, the
case meets the requirements of
§ 303.6(c)(3) of this chapter, notwith-
standing the timeframes for: establish-
ment of cases in § 303.2(b) of this chap-
ter; provision of services in interstate
IV–D cases under § 303.7(a), (b), (c)(4)
through (6), and (c) (8) and (9) of this
chapter; and location and income with-
holding in §§ 303.3(b)(3) and (5), and
303.100 of this chapter.

(2) If income withholding was not ap-
propriate, and a collection was re-
ceived during the review period, and
the case was submitted for Federal and
State income tax refund offset, if ap-
propriate, then the case meets the re-
quirements of § 303.6(c)(3) of this chap-
ter, notwithstanding the timeframes
for: establishment of cases in § 303.2(b)
of this chapter; provision of services in
interstate IV–D cases under § 303.7(a),
(b), (c)(4) through (6) and (c) (8) and (9)
of this chapter; and location and en-
forcement of support obligations in
§§ 303.3(b)(3) and (5), and 303.6 of this
chapter.

(3) If an order needed enforcement
during the review period, but income
was not withheld or other collections
were not received (when income with-
holding could not be implemented), the
State must determine the last required
action and determine whether the ac-
tion was taken within the appropriate
timeframes. The following is a list of
possible last required actions:

(i) If location activities are nec-
essary, using all appropriate location
sources within 75 days pursuant to Sec.
303.3(b)(3) of this chapter. Location
sources include: custodial parent, Fed-
eral and State Parent Locator Serv-
ices, U.S. Postal Service, State em-
ployment security agency, Department
of motor vehicles, and credit bureaus;

(ii) Repeating attempts to locate
quarterly and when new information is
received pursuant to § 303.3(b)(5) of this
chapter;

(iii) If there is no immediate income
withholding order, initiating income
withholding upon identifying a delin-
quency equal to one month’s arrears,
in accordance with Sec. 303.100(c) of
this chapter;

(iv) If immediate income withholding
is ordered, sending a notice to the em-
ployer directing the employer to with-
hold from the income of the employee
an amount equal to the monthly (or
other periodic) support obligation (in-
cluding any past due support obliga-
tion) of the employee, within:

(A) Two business days after the date
information regarding a newly hired
employee is entered into the State Di-
rectory of New Hires and in which an
information comparison conducted
under section 453A(f) of the Act reveals
a match;

(B) Two business days after receipt of
notice of, and the income source sub-
ject to withholding from a court, an-
other State, an employer, the FPLS or
another source recognized by the
State.

(v) If income withholding is not ap-
propriate or cannot be implemented,
taking an appropriate enforcement ac-
tion (other than Federal and State in-
come tax refund offset), unless service
of process is necessary, within no more
than 30 days of identifying a delin-
quency or identifying the location of
the non-custodial parent, whichever oc-
curs later in accordance with
§ 303.6(c)(2) of this chapter;

(vi) If income withholding is not ap-
propriate or cannot be implemented
and service of process is needed, taking
an appropriate enforcement action
(other than Federal and State income
tax refund offset), within no more than
60 days of identifying a delinquency or
locating the non-custodial parent,
whichever occurs later, or documenting
unsuccessful attempts to serve process
in accordance with the State’s guide-
lines for defining diligent efforts and
§ 303.6(c)(2) of this chapter;

(vii) If the case has arrearages, sub-
mitting the case for Federal and State
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income tax refund offset during the re-
view period, if appropriate, in accord-
ance with §§ 303.72, 303.102 and 303.6(c)(3)
of this chapter.

(d) Disbursement of collections. A State
must have and use procedures required
in this paragraph in at least 75 percent
of the cases reviewed. With respect to
the last payment received for each
case:

(1) States must determine whether
disbursement of collection was made
within two business days after receipt
by the State Disbursement Unit from
the employer or other source of peri-
odic income in accordance with section
457(a) of the Act, if sufficient informa-
tion identifying the payee is provided
pursuant to section 454B(c) of the Act.

(2) States may delay the distribution
of collections toward arrearages until
resolution of any timely appeals with
respect to such arrearages pursuant to
section 454B(c)(2) of the Act.

(e) Securing and enforcing medical
support orders. A State must have and
use procedures required under this
paragraph in at least 75 percent of the
cases reviewed. A State must:

(1) Determine whether all support or-
ders established during the review pe-
riod included medical support. If not,
determine whether medical support
was included in the petition for support
to the court or administrative author-
ity pursuant to sec. 466(a)(19) of the
Act and § 303.31(b)(1) of this chapter.

(2) If a requirement for medical sup-
port is included in the order, determine
whether steps were taken to determine
if reasonable health insurance was
available pursuant to Sec. 303.31(a)(1)
and (b)(7) of this chapter.

(3) If reasonable health insurance was
available, but not obtained, determine
whether steps were taken to enforce
the order pursuant to § 303.31(b)(7) of
this chapter.

(4) Determine whether the IV-D agen-
cy informed the Medicaid agency that
coverage had been obtained when
health insurance was obtained during
the review period pursuant to
§ 303.31(b)(6) of this chapter.

(5) Determine whether the custodial
parent was provided with information
regarding the policy when health insur-
ance was obtained pursuant to
§ 303.31(b)(5) of this chapter.

(6) Determine whether the State re-
quested employers providing health
coverage to inform the State of lapses
in coverage pursuant to § 303.31(b)(9) of
this chapter.

(7) Determine whether the State
transferred notice of the health care
provision to a new employer when a
noncustodial parent was ordered to
provide health insurance coverage and
changed employment and the new em-
ployer provides health care coverage.

(f) Review and adjustment of orders. A
State must have and use procedures re-
quired under this paragraph in at least
75 percent of the cases reviewed.

(1) If a case has been reviewed and
meets the conditions for adjustment
under State laws and procedures and
§ 303.8 of this chapter and the order is
adjusted or a determination is made as
a result of a review during the self-as-
sessment period that an adjustment is
not needed in accordance with the
State’s guidelines for setting child sup-
port awards, the State will be consid-
ered to have taken appropriate action
in that case, notwithstanding the time-
frames for: establishment of cases in
§ 303.2(b) of this chapter; provision of
services in interstate IV–D cases under
§ 303.7(a), (b), (c)(4) through (6), and (c)
(8) and (9) of this chapter; and location
and review and adjustment of support
orders contained in §§ 303.3(b)(3) and (5),
and 303.8 of this chapter.

(2) If a case has not been reviewed,
the State must determine the last re-
quired action and determine whether
the action was taken within the appro-
priate timeframe. The following is a
list of possible last required actions:

(i) If location is necessary to conduct
a review, using all appropriate location
sources within 75 days of opening the
case pursuant to § 303.3(b)(3) of this
chapter. Location sources include: cus-
todial parent, Federal and State Par-
ent Locator Services, U.S. Postal Serv-
ice, State employment security agen-
cy, unemployment data, Department of
Motor Vehicles, and credit bureaus;

(ii) Repeating location attempts
quarterly and when new information is
received pursuant to § 303.3(b)(5) of this
chapter;
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(iii) Within 180 calendar days of re-
ceiving a request for a review or locat-
ing the non-requesting parent, which-
ever occurs later, conducting a review
of the order and adjusting the order or
determining that the order should not
be adjusted pursuant to sec. 303.8(e) of
this chapter;

(iv) If an adjustment was made dur-
ing the review period using cost of liv-
ing or automated methods, giving both
parties 30 days to contest any adjust-
ment to that support order pursuant to
sec. 466(a)(10)(A)(ii) of the Act.

(3) The State must provide the custo-
dial and non-custodial parents notices,
not less often than once every three
years, informing them of their right to
request the State to review and, if ap-
propriate, adjust the order. The first
notice may be included in the order
pursuant to sec. 466(a)(10)(C) of the Act.

(g) Interstate services. A State must
have and use procedures required under
this paragraph in at least 75 percent of
the cases reviewed. For all interstate
cases requiring services during the re-
view period, determine the last re-
quired action and determine whether
the action was taken during the appro-
priate timeframe:

(1) Initiating interstate cases:
(i) Except when using the State’s

long-arm statute for establishing pa-
ternity, if referral is appropriate, with-
in 20 calendar days of determining that
the non-custodial parent is in another
State and, if appropriate, receipt of
any necessary information needed to
process the case, referring that case to
the responding State’s interstate cen-
tral registry for action pursuant to
§ 303.7(b)(2) of this chapter.

(ii) If additional information is re-
quested, providing the responding
State’s central registry with requested
additional information within 30 cal-
endar days of the request pursuant to
§ 303.7(b)(4) of this chapter.

(iii) Upon receipt of new information
on a case, notifying the responding
State of that information within 10
working days pursuant to § 303.7(b)(5) of
this chapter.

(iv) Within 20 calendar days after re-
ceiving a request for review and adjust-
ment pursuant to § 303.7(b)(6) of this
chapter.

(2) Responding interstate cases:

(i) Within 10 working days of receipt
of an interstate IV-D case, the central
registry reviewing submitted docu-
mentation for completeness, for-
warding the case to the State Parent
Locator Service (PLS) for locate or to
the appropriate agency for processing,
acknowledging receipt of the case and
requesting any missing documentation
from the initiating State, and inform-
ing the IV–D agency in the initiating
State where the case was sent for ac-
tion, pursuant to § 303.7(a)(2) of this
chapter.

(ii) The Central registry responding
to inquiries from other States within
five working days of a receipt of re-
quest for case status review pursuant
to § 303.7(a)(4) of this chapter.

(iii) Within 10 days of locating the
non-custodial parent in a different ju-
risdiction or State, forwarding the case
in accordance with Federal require-
ments pursuant to §§ 303.7(c)(5) and (6)
of this chapter.

(iv) Within two business days of re-
ceipt of collections, forwarding any
support payments to the initiating
State pursuant to sec. 454B(c)(1) of the
Act.

(v) Within 10 working days of receipt
of new information notifying the initi-
ating State of that new information
pursuant to § 303.7(c)(9) of this chapter.

(h) Expedited processes. The State
must have and use procedures required
under this paragraph in the amounts
specified in this paragraph in the cases
reviewed for the expedited processes
criterion.

(1) In IV–D cases needing support or-
ders established, regardless of whether
paternity has been established, action
to establish support orders must be
completed from the date of service of
process to the time of disposition with-
in the following timeframes pursuant
to Sec. 303.101(b)(2)(i) of this chapter:

(i) 75 percent in 6 months; and
(ii) 90 percent in 12 months.
(2) States may count as a success for

the 6-month standard cases where the
IV–D agency uses long-arm jurisdiction
and disposition occurs within 12
months of service of process on the al-
leged father or non-custodial parent.
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§ 308.3 Optional program areas of re-
view.

(a) Program direction. A State may in-
clude a program direction review in its
self-assessment for the purpose of ana-
lyzing the relationships between case
results relating to program compliance
areas, and performance and program
outcome indicators. This review is an
opportunity for States to demonstrate
how they are trying to manage their
resources to achieve the best perform-
ance possible. A program direction
analysis could describe the following:

(1) Initiatives that resulted in im-
proved and achievable performance ac-
companied with supporting data;

(2) Barriers impeding progress; and
(3) Efforts to improve performance.
(b) Program service enhancement. A

State may include a program service
enhancement report in its self-assess-
ment that describes initiatives put into
practice that improved program per-
formance and customer service. This is
an opportunity for States to promote
their programs and innovative prac-
tices. Some examples of innovative ac-
tivities that States may elect to dis-
cuss in the report include:

(1) Steps taken to make the program
more efficient and effective;

(2) Efforts to improve client services;
(3) Demonstration projects testing

creative new ways of doing business;
(4) Collaborative efforts being taken

with partners and customers;
(5) Innovative practices which have

resulted in improved program perform-
ance;

(6) Actions taken to improve public
image;

(7) Access/visitation projects initi-
ated to improve non-custodial parents’
involvement with the children and;

(8) Efforts to engage non-custodial
parents who owe overdue child support
to pay that support or engage in work
activities, such as subsidized employ-
ment, work experience, or job search.

(c) A State may provide any of the
optional information in paragraphs (a)
and (b) of this section in narrative
form.

Part 309 [RESERVED]

PART 310—COMPREHENSIVE TRIB-
AL CHILD SUPPORT ENFORCE-
MENT (CSE) PROGRAMS

Subpart A—Tribal CSE Program: General
Provisions

Sec.
310.1 What does this part cover?
310.5 What definitions apply to this part?
310.10 Who is eligible to apply for Federal

funding to operate a Tribal CSE pro-
gram?

Subpart B—Tribal CSE Program Application
Procedures

310.15 What is a Tribal CSE program appli-
cation?

310.20 Who submits a Tribal CSE program
application?

310.25 When must a Tribe or Tribal organi-
zation submit a Tribal CSE program ap-
plication?

310.30 Where does the Tribe or Tribal orga-
nization submit the application?

310.35 What are the procedures for approval
or disapproval of Tribal CSE program ap-
plications and plan amendment(s)?

310.40 What is the basis for disapproval of a
Tribal CSE program application or plan
amendment(s)?

310.45 How may a Tribe or Tribal organiza-
tion request a reconsideration of a dis-
approval action?

310.50 What are the consequences of dis-
approval of a Tribal CSE program appli-
cation or plan amendment?

Subpart C—Tribal CSE Plan Requirements

310.55 What does this subpart cover?
310.60 Who is ultimately responsible for ad-

ministration of the Tribal CSE program
under the Tribal CSE plan?

310.65 What must a Tribe or Tribal organi-
zation include in a Tribal CSE plan in
order to demonstrate capacity to operate
a Tribal CSE program?

310.70 What provisions governing jurisdic-
tion must a Tribe or Tribal organization
include in a Tribal CSE plan?

310.75 What administrative and manage-
ment procedures must a Tribe or Tribal
organization include in a Tribal CSE
plan?

310.80 What safeguarding procedures must a
Tribe or Tribal organization include in a
Tribal CSE plan?
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310.85 What reports and maintenance of
records procedures must a Tribe or Trib-
al organization include in a Tribal CSE
plan?

310.90 What governing Tribal law or regula-
tions must a Tribe or Tribal organization
include in a Tribal CSE plan?

310.95 What procedures governing the loca-
tion of noncustodial parents must a
Tribe or Tribal organization include in a
Tribal CSE plan?

310.100 What procedures for the establish-
ment of paternity must a Tribe or Tribal
organization include in a Tribal CSE
plan?

310.105 What procedures governing guide-
lines for the establishment and modifica-
tion of child support obligations must a
Tribe or Tribal organization include in a
Tribal CSE plan?

310.110 What procedures governing income
withholding must a Tribe or Tribal orga-
nization include in a Tribal CSE plan?

310.115 What procedures governing the dis-
tribution of child support must a Tribe
or Tribal organization include in a Tribal
CSE plan?

310.120 What intergovernmental procedures
must a Tribe or Tribal organization in-
clude in a Tribal CSE plan?

Subpart D—Tribal CSE Program Funding

310.125 On what basis is Federal funding in
Tribal CSE programs determined?

310.130 How will Tribal CSE programs be
funded?

310.135 How long do Tribes and Tribal orga-
nizations have to obligate and spend CSE
grant funds?

310.140 What are the financial reporting re-
quirements?

310.145 What costs are allowable charges to
Tribal CSE programs carried out under
§ 310.65(a) of this part?

310.150 [Reserved]
310.155 What uses of Tribal CSE program

funds are not allowable?

Subpart E—Accountability and Monitoring

310.160 How will OCSE determine if Tribal
CSE program funds are appropriately ex-
pended?

310.165 What recourse does a Tribe or Tribal
organization have to dispute a deter-
mination to disallow Tribal CSE program
expenditures?

Subpart F—Statistical and Narrative
Reporting Requirements

310.170 What statistical and narrative re-
porting requirements apply to Tribal
CSE programs?

310.175 When are statistical and narrative
reports due?

Subpart G—Interim Funding of Operational
Tribal CSE Programs

310.180 Who is eligible to apply to receive
interim funding under this part?

310.185 What is the application and approval
process for Tribes and Tribal organiza-
tions with operational Tribal CSE pro-
grams applying for interim funding?

310.190 What requirements apply to pro-
grams operated with interim funding?

AUTHORITY: 42 U.S.C. 655(f), 1302.

SOURCE: 65 FR 50790, Aug. 21, 2000, unless
otherwise noted.

§ 310.1 What does this part cover?
(a) The regulations in this part pre-

scribe the rules for implementing sec-
tion 455(f) of the Social Security Act
through interim funding for Indian
Tribes and Tribal organizations that
currently operate comprehensive Trib-
al child support enforcement programs.
Section 455(f) authorizes direct grants
to Indian Tribes and Tribal organiza-
tions to operate CSE programs.

(b) These regulations establish the
requirements that must be met by In-
dian Tribes and Tribal organizations
currently operating comprehensive
Tribal CSE programs to be eligible for
grants under section 455(f). They estab-
lish requirements for: Tribal CSE plan
and application content, submission,
approval, and amendment; program
funding; program operation; uses of
funds; accountability; reporting; in-
terim funding; and other program re-
quirements and procedures.

§ 310.5 What definitions apply to this
part?

The following definitions apply to
this part:

ACF means the Administration for
Children and Families, Department of
Health and Human Services.

Act means the Social Security Act,
unless otherwise specified.

Assistant Secretary means the Assist-
ant Secretary for Children and Fami-
lies, Department of Health and Human
Services.

Central office means the central office
of the Office of Child Support Enforce-
ment.

CSE services are the services that are
required for establishment of pater-
nity, establishment, modification, and
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enforcement of support orders, and lo-
cation of noncustodial parents as re-
quired in title IV–D of the Act, this
rule, and the Tribal CSE plan. In some
situations, the appropriate service may
be for a Tribe or Tribal organization to
refer an applicant for CSE services to
another Tribal CSE agency or a State
IV–D agency.

Child support order and child support
obligation mean a judgment, decree, or
order, whether temporary, final or sub-
ject to modification, issued by a court
or an administrative agency of com-
petent jurisdiction, for the support and
maintenance of a child, including a
child who has attained the age of ma-
jority under the law of the issuing ju-
risdiction, or of the parent with whom
the child is living, which provides for
monetary support, health care, arrear-
ages, or reimbursement, and which
may include related costs and fees, in-
terest and penalties, income with-
holding, attorneys’ fees, and other re-
lief.

The Department means the Depart-
ment of Health and Human Services.

Indian means a person who is a mem-
ber of an Indian Tribe.

Indian Tribe and Tribe mean any In-
dian or Alaska Native Tribe, band, na-
tion, pueblo, village, or community
that the Secretary of the Interior ac-
knowledges to exist as an Indian Tribe
and includes in the list of Federally
recognized Indian Tribal governments
as published in the FEDERAL REGISTER
pursuant to 25 U.S.C. 479a–1.

Location means information con-
cerning the physical whereabouts of
the noncustodial parent, or the non-
custodial parent’s employer(s), and
other sources of income or assets, as
appropriate, which is sufficient and
necessary to take the next appropriate
action in a case.

Regional office refers to one of the re-
gional offices of the Administration for
Children and Families.

Secretary means the Secretary of the
Department of Health and Human
Services.

Title IV–D refers to the title of the
Social Security Act that authorizes the
Child Support Enforcement Program,
including the Tribal Child Support En-
forcement Program.

Tribal CSE agency means the organi-
zational unit in the Tribe or Tribal or-
ganization that has the delegated au-
thority for administering or super-
vising the Tribal CSE program under
section 455(f) of the Act.

Tribal organization means the recog-
nized governing body of any Indian
Tribe as defined in this part; any le-
gally established organization of Indi-
ans which is controlled, sanctioned, or
chartered by such governing body or
which is democratically elected by the
adult members of the Indian commu-
nity to be served by such organization
and which includes the maximum par-
ticipation of Indians in all phases of its
activities: Provided, That in any case
where a contract is let or grant made
to an organization to perform services
benefitting one or more Indian Tribes,
the approval of each such Indian Tribe
shall be a prerequisite to the letting or
making of such contract or grant.

§ 310.10 Who is eligible to apply for
Federal funding to operate a Tribal
CSE program?

The following are eligible to apply to
receive Federal funding to operate a
Tribal CSE program meeting the re-
quirements of this part:

(a) An Indian Tribe meeting the re-
quirements of § 310.180 of this part, with
at least 100 children under the age of
majority as defined by Tribal law or
code, in the population subject to the
jurisdiction of the Tribal court or ad-
ministrative agency.

(b) A Tribal organization meeting the
requirements of § 310.180 of this part,
that demonstrates the authorization of
one or more Indian Tribes to operate a
Tribal CSE program on their behalf,
with a total of at least 100 children
under the age of majority as defined by
Tribal law or code, in the population of
the Tribe(s) that is subject to the juris-
diction of the Tribal court (or courts)
or administrative agency (or agencies).

Subpart B—Tribal CSE Program
Application Procedures

§ 310.15 What is a Tribal CSE program
application?

(a) Initial application. The initial ap-
plication must include:
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(1) Standard application forms SF
424, Application for Federal Assistance,
and SF 424A, Budget Information—
Non-Construction Programs; and

(2) A Tribal CSE plan—a comprehen-
sive statement meeting the require-
ments of subpart C of this part that de-
scribes the capacity of the Tribe or
Tribal organization to operate a CSE
program meeting the objectives of title
IV–D of the Act, including establish-
ment of paternity, establishment,
modification, and enforcement of sup-
port orders, and location of noncusto-
dial parents.

(b) Annual refunding applications. (1)
Annual refunding applications must in-
clude standard application forms SF
424, Application for Federal Assistance,
and SF 424A, Budget Information—
Non-Construction Programs. As appro-
priate, annual refunding applications
also may include amendment(s) to the
Tribal CSE plan.

(2) [Reserved]
(c) Additional application requirement

for Tribal organizations. The application
of a Tribal organization must ade-
quately demonstrate that each partici-
pating Tribe authorizes the Tribal or-
ganization to operate a Tribal CSE pro-
gram on its behalf.

§ 310.20 Who submits a Tribal CSE pro-
gram application?

The authorized representative of the
Tribe or Tribal organization must sign
and submit the Tribal CSE program ap-
plication.

§ 310.25 When must a Tribe or Tribal
organization submit a Tribal CSE
program application?

(a) The initial application consisting
of the Tribal CSE program plan that
meets the requirements under subpart
C of this part, and the application and
budget information forms (SF 424, Ap-
plication for Federal Assistance, and
SF 424A, Budget Information—Non-
Construction Programs) may be sub-
mitted at any time.

(b) Subsequent refunding applica-
tions containing only SF 424, Applica-
tion for Federal Assistance, and SF
424A, Budget Information—Non-Con-
struction Programs, must be submitted
annually at least 60 days before the be-
ginning of the next budget period if the

Tribe or Tribal organization wishes to
receive its funding on time.

(c) If a Tribe or Tribal organization
intends to make any substantial or ma-
terial change in any aspect of the Trib-
al CSE program:

(1) A Tribal CSE plan amendment
must be submitted at the earliest rea-
sonable time for approval under § 310.35.
The plan amendment must describe
and, as appropriate, document the
changes the Tribe or Tribal organiza-
tion proposes to make to its CSE plan,
consistent with the requirements under
§ 310.65.

(2) Any amendment of an approved
Tribal CSE plan may, at the option of
the Tribe or Tribal organization, be
considered as a submission of a new
Tribal CSE plan. If the Tribe or Tribal
organization requests that such amend-
ments be so considered, they must be
submitted no less than 90 days before
the proposed effective date of the new
plan.

(d) [Reserved]
(e) The effective date of a plan

amendment may not be earlier than
the first day of the calendar quarter in
which an approvable plan is submitted.

§ 310.30 Where does the Tribe or Trib-
al organization submit the applica-
tion?

Applications must be submitted to
the central office of the Office of Child
Support Enforcement, Attention: Trib-
al Child Support Enforcement Pro-
gram, 370 L’Enfant Promenade, SW,
Washington, DC 20447, with a copy to
the appropriate regional office.

§ 310.35 What are the procedures for
approval or disapproval of Tribal
CSE program applications and plan
amendment(s)?

(a) The Secretary of the Department
of Health and Human Services or des-
ignee will determine whether the Trib-
al CSE program application or Tribal
CSE plan amendment submitted for ap-
proval conforms to the requirements of
approval under the Act and these regu-
lations not later than the 90th day fol-
lowing the date on which the Tribal
CSE application or Tribal CSE plan
amendment is received by the Sec-
retary or designee, unless additional
information is needed from the Tribe
or Tribal organization. The Secretary
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or designee will notify the Tribe or
Tribal organization if additional time
or information is required to determine
whether the application or plan amend-
ment may be approved.

(b) The Secretary or designee will ap-
prove the application or determine
that the application will be dis-
approved within 45 days of receipt of
any additional information requested
from the Tribe or Tribal organization.

§ 310.40 What is the basis for dis-
approval of a Tribal CSE program
application or plan amendment(s)?

(a) An application or plan amend-
ment will be disapproved if:

(1) The Secretary or designee deter-
mines that the application or plan
amendment fails to meet one or more
of the requirements set forth in this
part;

(2) The Secretary or designee deter-
mines that the laws, code, regulations,
and procedures described in the appli-
cation or plan amendment will not
achieve the outcomes consistent with
the objectives of title IV—D including:
ensuring access to services; paternity
establishment; support order establish-
ment; basing child support orders on
the noncustodial parent’s ability to
pay; collecting support; making timely
and accurate payments to families;
protecting due process rights; and pro-
tecting security of data;

(3) The Secretary or designee deter-
mines that the application or plan
amendment is not complete (after the
Tribe or Tribal organization has had
the opportunity to submit the nec-
essary information); or

(4) The Secretary or designee deter-
mines that the requested funding is not
reasonable and necessary (after the
Tribe or Tribal organization has had
the opportunity to make appropriate
adjustments).

(b) A written Notice of Disapproval of
the Tribal CSE program application or
plan amendment will be sent to the
Tribe or Tribal organization upon the
determination that any of the condi-
tions of § 310.40(a) apply. The Notice of
Disapproval will include the specific
reason(s) for disapproval.

§ 310.45 How may a Tribe or Tribal or-
ganization request a reconsider-
ation of a disapproval action?

(a) A Tribe or Tribal organization
may request reconsideration of dis-
approval of a Tribal CSE application or
amendment by filing a written Request
for Reconsideration to the Secretary or
designee within 60 days of the date of
the Notice of Disapproval.

(b) The Request for Reconsideration
must include:

(1) All documentation that the Tribe
or Tribal organization believes is rel-
evant and supportive of its application
or plan amendment; and

(2) A written response to each ground
for disapproval identified in the Notice
of Disapproval, indicating why the
Tribe or Tribal organization believes
its application or plan amendment con-
forms to the requirements for approval
specified at § 310.65 and subpart C of
this part.

(c) After receiving a Request for Re-
consideration, the Secretary or des-
ignee will hold a conference call or, at
the Department’s discretion, a meeting
with the Tribe or Tribal organization
as part of the reconsideration, to dis-
cuss the reasons for the Department’s
disapproval of the application or plan
amendment, and the Tribe or Tribal or-
ganization’s response. Within 30 days
after receipt of a Request for Reconsid-
eration, the Secretary or designee will
notify the Tribe or Tribal organization
of the date and time the conference
call or meeting will be held.

(d) A conference call or meeting
under § 310.45(c) shall be held not less
than 30 days nor more than 60 days
after the date the notice of such call or
meeting is furnished to the Tribe or
Tribal organization, unless the Tribe or
Tribal organization agrees in writing
to another time.

(e) The Secretary or designee will
make a written determination affirm-
ing, modifying, or reversing dis-
approval of a Tribal CSE program ap-
plication or plan amendment within 60
days after the conference call or meet-
ing is held. This determination upon
reconsideration shall be the final deci-
sion of the Secretary.
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(f) The Secretary or designee’s initial
determination that a Tribal CSE appli-
cation or plan amendment is not ap-
provable remains in effect pending the
reconsideration under this part.

§ 310.50 What are the consequences of
disapproval of a Tribal CSE pro-
gram application or plan amend-
ment?

(a) If an application submitted pursu-
ant to § 310.25 is disapproved, the Tribe
or Tribal organization can receive no
funding under section 455(f) of the Act
or this part until a new application is
submitted and approved.

(b) If a plan amendment is dis-
approved, there is no funding for the
activity proposed in the plan amend-
ment.

(c) A Tribe or Tribal organization
whose application or plan amendment
has been disapproved may reapply at
any time, once it has remedied the cir-
cumstances that led to disapproval of
the application or amendment.

Subpart C—Tribal CSE Plan
Requirements

§ 310.55 What does this subpart cover?
This subpart defines the Tribal CSE

plan provisions which are required and
which demonstrate that a Tribe or
Tribal organization has the capacity to
operate a child support enforcement
program meeting the objectives of title
IV–D of the Act, including establish-
ment of paternity, establishment,
modification, and enforcement of sup-
port orders, and location of noncusto-
dial parents.

§ 310.60 Who is ultimately responsible
for administration of the Tribal
CSE program under the Tribal CSE
plan?

(a) Under the Tribal CSE plan, the
Tribe or Tribal organization shall es-
tablish or designate an agency to ad-
minister the Tribal CSE plan. That
agency shall be referred to as the Trib-
al CSE agency.

(b) The Tribe or Tribal organization
is responsible and accountable for the
operation of the Tribal CSE program.
Except where otherwise provided in
this part, the Tribal CSE agency need
not perform all the functions of the

Tribal CSE program, so long as the
Tribe or Tribal organization ensures
that all approved functions are carried
out properly, efficiently, and effec-
tively.

(c) If the Tribe or Tribal organization
delegates any of the functions of the
Tribal CSE program to another Tribe,
a State, and/or another agency pursu-
ant to a cooperative arrangement, con-
tract, or Tribal resolution, the Tribe or
Tribal organization is responsible for
securing compliance with the require-
ments of the Tribal CSE plan by such
Tribe, State, or agency. The Tribe or
Tribal organization is responsible for
submitting copies and appending to the
Tribal CSE plan any agreements, con-
tracts, or Tribal resolutions between
the Tribal CSE agency and a Tribe,
State, or other agency.

§ 310.65 What must a Tribe or Tribal
organization include in a Tribal
CSE plan in order to demonstrate
capacity to operate a Tribal CSE
program?

(a) A Tribe or Tribal organization
demonstrates capacity to operate a
Tribal CSE program meeting the objec-
tives of title IV–D of the Act by sub-
mission of a Tribal CSE plan which
meets the requirements listed in para-
graphs (a)(1) through (14) of this sec-
tion:

(1) Describes the population subject
to the jurisdiction of the Tribal court
or administrative agency for child sup-
port purposes as specified under § 310.70;

(2) Evidence that the Tribe or Tribal
organization has in place procedures
for accepting all applications for CSE
services and providing appropriate CSE
services, including referral to appro-
priate agencies;

(3) Assurance that the due process
rights of the individuals involved will
be protected in all activities of the
Tribal CSE program, including estab-
lishment of paternity, and establish-
ment, modification, and enforcement
of support orders;

(4) Administrative and management
procedures as specified under § 310.75;

(5) Safeguarding procedures as speci-
fied under § 310.80;

(6) Assurance that the Tribe or Tribal
organization will maintain records as
specified under § 310.85;
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(7) Copies of all applicable Tribal
laws and regulations as specified under
§ 310.90;

(8) Procedures for the location of
noncustodial parents as specified under
§ 310.95;

(9) Procedures for the establishment
of paternity as specified under § 310.100;

(10) Guidelines for the establishment
and modification of child support obli-
gations as specified under § 310.105;

(11) Procedures for income with-
holding as specified under § 310.110;

(12) Procedures for the distribution of
child support collections as specified
under § 310.115;

(13) Procedures for intergovern-
mental case processing as specified
under § 310.120; and

(14) Reasonable performance targets
for paternity establishment, support
order establishment, amount of current
support to be collected, and amount of
past due support to be collected.

(b)–(c) [Reserved]
(d) No later than two years from the

implementation of a Tribal CSE pro-
gram meeting the requirements speci-
fied in paragraph (a) of this section, or
no later than two years after the Sec-
retary or designee issues guidance out-
lining the necessary procedures to
comply with paragraphs (d)(1) through
(5) of this section, whichever is later, a
Tribal CSE plan must include the fol-
lowing:

(1) Procedures for requiring employ-
ers operating in the jurisdiction of the
Tribe to report information about
newly hired employees to the Tribal
CSE agency in accordance with in-
structions issued by the Secretary or
designee;

(2) Procedures for requiring employ-
ers operating in the jurisdiction of the
Tribe to report wage information on a
quarterly basis to the Tribal CSE agen-
cy in accordance with instructions
issued by the Secretary or designee;

(3) Procedures under which the Tribal
CSE agency reports new hire and quar-
terly wage information to the National
Directory of New Hires in accordance
with instructions issued by the Sec-
retary or designee;

(4) Procedures under which the Tribal
CSE agency submits CSE cases to the
Federal Case Registry in accordance

with instructions issued by the Sec-
retary or designee; and

(5) Procedures for submitting CSE
cases to the Federal Income Tax Re-
fund Offset Program in accordance
with instructions issued by the Sec-
retary or designee.

(e) In the CSE plan included in its
initial application and in any plan
amendment submitted as a new plan, a
Tribe or Tribal organization must cer-
tify that, as of the date the plan or
plan amendment is submitted to the
Department, there are at least 100 chil-
dren under the age of majority as de-
fined by Tribal law or code, in the pop-
ulation of the Tribe, or of the Tribe(s)
authorizing the Tribal organization to
operate a CSE program on their behalf,
that is subject to the jurisdiction of
the Tribal court (or courts) or adminis-
trative agency (or agencies).

§ 310.70 What provisions governing ju-
risdiction must a Tribe or Tribal or-
ganization include in a Tribal CSE
plan?

A Tribe or Tribal organization dem-
onstrates capacity to operate a Tribal
CSE program meeting the objectives of
title IV–D of the Act when its Tribal
CSE plan includes a description of the
population subject to the jurisdiction
of the Tribal court or administrative
agency for child support enforcement
purposes.

§ 310.75 What administrative and man-
agement procedures must a Tribe
or Tribal organization include in a
Tribal CSE plan?

A Tribe or Tribal organization dem-
onstrates capacity to operate a Tribal
CSE program meeting the objectives of
title IV–D of the Act when its Tribal
CSE plan includes the following min-
imum administrative and management
provisions, and the Secretary or des-
ignee determines that these provisions
are adequate to enable the Tribe or
Tribal organization to operate an effec-
tive and efficient Tribal CSE program
and otherwise comply with Federal re-
quirements:

(a) A description of the structure of
the agency and the distribution of re-
sponsibilities within the agency.

(b) Procedures under which applica-
tions for Tribal CSE services are made
available to the public upon request.
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(c) Procedures under which the Trib-
al CSE agency must promptly open a
case by establishing a case record and
determining necessary action.

(d) Procedures to control the use of
and to account for Federal funds and
amounts collected on behalf of custo-
dial parents, including assurances that
the following requirements and criteria
to bond employees are in effect:

(1) Procedures under which the Tribal
CSE agency will ensure that every per-
son who has access to or control over
funds collected under the Tribal CSE
program is covered by a bond against
loss resulting from employee dishon-
esty;

(2) The requirement in paragraph (d)
of this section applies to every person
who, as a regular part of his or her em-
ployment, receives, disburses, handles,
or has access to support collections;

(3) The requirements of this section
do not reduce or limit the ultimate li-
ability of the Tribe or Tribal organiza-
tion for losses of support collections
from the Tribal CSE agency’s program;
and

(4) A Tribe may comply with the re-
quirements of paragraph (d) of this sec-
tion by means of self-bonding estab-
lished under Tribal law and approved
by the Secretary or designee.

(e) Procedures under which notice of
the amount of any support collected
for each month is provided to families
receiving services under the Tribal
CSE plan and to the noncustodial par-
ent upon request. Families receiving
services must receive such notice on a
quarterly basis.

(f) Certification that for each year
during which the Tribe or Tribal orga-
nization receives or expends funds pur-
suant to section 455(f) of the Act and
this part, it shall comply with the pro-
visions of chapter 75 of Title 31 of the
United States Code (the Single Audit
Act of 1984, Public Law 98–502, as
amended) and OMB Circular A–133.

§ 310.80 What safeguarding procedures
must a Tribe or Tribal organization
include in a Tribal CSE plan?

A Tribe or Tribal organization dem-
onstrates capacity to operate a Tribal
CSE program meeting the objectives of
title IV–D of the Act when its Tribal
CSE plan includes safeguarding provi-

sions consistent with the following and
approved by the Secretary or designee:

(a) Procedures under which the use or
disclosure of information concerning
applicants or recipients of child sup-
port enforcement services is limited to
purposes directly connected with the
administration of the Tribal CSE pro-
gram or with other programs or pur-
poses prescribed by the Secretary or
designee.

(b) Procedures consistent with safe-
guarding provisions in sections 453 and
454 of the Act and regulations promul-
gated pursuant to section 464 of the Act
and which conform to any specific
rules or instructions issued by the Sec-
retary or designee to assure that re-
quests for and disclosure and use of in-
formation obtained from the Federal
Parent Locator Service and the Fed-
eral Tax Refund Offset Program are
limited only to individuals and entities
authorized under these sections of the
Act for the purposes authorized under
these sections.

(c) Procedures under which sanctions
must be imposed for the unauthorized
disclosure of information concerning
applicants and recipients of child sup-
port enforcement services as outlined
in paragraphs (a) and (b) of this sec-
tion.

§ 310.85 What reports and mainte-
nance of records procedures must a
Tribe or Tribal organization in-
clude in a Tribal CSE plan?

(a) A Tribe or Tribal organization
demonstrates capacity to operate a
Tribal CSE program meeting the objec-
tives of title IV–D of the Act when its
Tribal CSE plan includes procedures
for maintaining records necessary for
proper and efficient operation of the
program, including:

(1) Applications for support services;
(2) Records on location of noncusto-

dial parents;
(3) Records on actions taken to estab-

lish paternity and obtain and enforce
support;

(4) Records on amounts and sources
of support collections and the distribu-
tion of such collections;

(5) Records on other costs; and
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(6) Statistical, fiscal, and other
records necessary for reporting and ac-
countability required by the Secretary
or designee.

(b) The retention and access require-
ments for these records are prescribed
at 45 CFR 92.42.

§ 310.90 What governing Tribal law or
regulations must a Tribe or Tribal
organization include in a Tribal
CSE plan?

A Tribe or Tribal organization dem-
onstrates capacity to operate a Tribal
CSE program meeting the objectives of
title IV–D of the Act when its Tribal
CSE plan includes Tribal law, code,
regulations, and/or other evidence that
provides specific procedures that result
in:

(a) Establishment of paternity for
any child up to and including at least
18 years of age;

(b) Establishment and modification
of child support obligations;

(c) Enforcing child support obliga-
tions, including requirements that
Tribal employers comply with income
withholding as required under § 310.110;
and

(d) In the absence of specific laws and
regulations, a Tribe or Tribal organiza-
tion may satisfy this requirement for
locating noncustodial parents by pro-
viding in its plan detailed descriptions
of such procedures which the Secretary
or designee determines are adequate to
enable the Tribe or Tribal organization
to meet the performance targets ap-
proved by the Secretary or designee.

§ 310.95 What procedures governing
the location of noncustodial parents
must a Tribe or Tribal organization
include in a Tribal CSE plan?

A Tribe or Tribal organization dem-
onstrates capacity to operate a Tribal
CSE program meeting the objectives of
title IV–D of the Act when its Tribal
CSE plan includes the following provi-
sions governing the location of non-
custodial parents:

(a) In all appropriate cases, the Trib-
al CSE agency must attempt to locate
noncustodial parents or sources of in-
come and/or assets when location is re-
quired to take necessary action in a
case; and

(b) All sources of information and
records reasonably available to the

Tribe or Tribal organization must be
used to locate noncustodial parents.

§ 310.100 What procedures for the es-
tablishment of paternity must a
Tribe or Tribal organization in-
clude in a Tribal CSE plan?

(a) A Tribe or Tribal organization
demonstrates capacity to operate a
Tribal CSE program meeting the objec-
tives of title IV–D of the Act when its
Tribal CSE plan includes the proce-
dures that result in the establishment
of paternity included in this section.
For cases in which paternity has not
been established, the Tribe must in-
clude in its Tribal CSE plan the proce-
dures under which the Tribal CSE
agency will:

(1) Attempt to establish paternity by
the process established under Tribal
law, code, and/or custom; and

(2) Provide an alleged father the op-
portunity to voluntarily acknowledge
paternity.

(b) The Tribal CSE agency need not
attempt to establish paternity in any
case involving incest or forcible rape,
or in any case in which legal pro-
ceedings for adoption are pending, if, in
the opinion of the Tribal CSE agency,
it would not be in the best interests of
the child to establish paternity.

(c) When genetic testing is used to es-
tablish paternity, the Tribal CSE agen-
cy must identify and use accredited
laboratories which perform, at reason-
able cost, legally and medically accept-
able genetic tests which tend to iden-
tify the father or exclude the alleged
father.

§ 310.105 What procedures governing
guidelines for the establishment
and modification of child support
obligations must a Tribe or Tribal
organization include in a Tribal
CSE plan?

(a) A Tribe or Tribal organization
demonstrates capacity to operate a
Tribal CSE program meeting the objec-
tives of title IV–D of the Act when its
Tribal CSE plan:

(1) Establishes one set of child sup-
port guidelines by law or by judicial or
administrative action for setting and
modifying child support obligation
amounts;

(2) Includes a copy of child support
guidelines governing the establishment
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and modification of child support obli-
gations; and

(3) Indicates whether in-kind or non-
cash payments of support will be per-
mitted and if so, describes the type(s)
of in-kind (non-cash) support that will
be permitted and how such in-kind
(non-cash) payments will be converted
into cash equivalents if necessary.

(b) The guidelines established under
paragraph (a) of this section must at a
minimum:

(1) Take into account the needs of
the child and the earnings and income
of the noncustodial parent; and

(2) Be based on specific descriptive
and numeric criteria and result in a
computation of the support obligation.

(c) The Tribe or Tribal organization
must ensure that child support guide-
lines are reviewed at least every three
years.

(d) The Tribe or Tribal organization
must provide that there shall be a re-
buttable presumption, in any judicial
or administrative proceeding for the
award of child support, that the
amount of the award that would result
from the application of the guidelines
established under paragraph (a) of this
section is the correct amount of child
support to be awarded.

(e) A written finding or specific find-
ing on the record of a judicial or ad-
ministrative proceeding for the award
of child support that the application of
the guidelines established under para-
graph (a) of this section would be un-
just or inappropriate in a particular
case shall be sufficient to rebut the
presumption in that case, as deter-
mined under criteria established by the
Tribe or Tribal organization. Such cri-
teria must take into consideration the
best interests of the child. Findings
that rebut the guidelines must state
the amount of support that would have
been required under the guidelines and
include a justification of why the order
varies from the guidelines.

§ 310.110 What procedures governing
income withholding must a Tribe or
Tribal organization include in a
Tribal CSE plan?

(a) A Tribe or Tribal organization
demonstrates capacity to operate a
Tribal CSE program meeting the objec-
tives of title IV–D of the Act when its

Tribal CSE plan includes copies of
Tribal laws and regulations providing
for income withholding under which:

(1) In the case of each noncustodial
parent against whom a support order is
or has been issued or modified under
the Tribal CSE plan, or is being en-
forced under such plan, so much of his
or her income as defined in section
466(b)(8) of the Act must be withheld as
is necessary to comply with the order.

(2) In addition to the amount to be
withheld to pay the current month’s
obligation, the amount withheld must
include an amount to be applied toward
liquidation of any overdue support.

(3) The total amount to be withheld
under paragraphs (a)(1) and (2) of this
section may not exceed the maximum
amount permitted under section 303(b)
of the Consumer Credit Protection Act
(15 U.S.C. 1673(b)).

(4) All income withholding must be
carried out in compliance with all pro-
cedural due process requirements of
the Tribe or Tribal organization.

(5) The Tribal CSE agency must have
procedures for promptly refunding
amounts which have been improperly
withheld.

(6) The Tribal CSE agency must have
procedures for promptly terminating
income withholding in cases where
there is no longer a current order for
support and all arrearages have been
satisfied.

(b) To initiate income withholding,
the Tribal CSE agency must send the
noncustodial parent’s employer a no-
tice using the standard Federal form
that includes the following:

(1) The amount to be withheld;
(2) A requirement that the employer

must send the amount to the Tribal
CSE agency within 7 business days of
the date the noncustodial parent is
paid;

(3) A requirement that the employer
must report to the Tribal CSE agency
the date on which the amount was
withheld from the noncustodial par-
ent’s income;

(4) A requirement that, in addition to
the amount to be withheld for support,
the employer may deduct a fee estab-
lished by the Tribe for the employer’s
administrative costs incurred for each
withholding, if the Tribe permits a fee
to be deducted;
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(5) A requirement that the with-
holding is binding upon the employer
until further notice by the Tribe;

(6) A requirement that, if the em-
ployer fails to withhold income in ac-
cordance with the provision of the no-
tice, the employer is liable for the ac-
cumulated amount the employer
should have withheld from the non-
custodial parent’s income; and

(7) A requirement that the employer
must notify the Tribe promptly when
the noncustodial parent terminates
employment and provide the noncusto-
dial parent’s last known address and
the name and address of the noncusto-
dial parent’s new employer, if known.

(c) The income of the noncustodial
parent shall become subject to with-
holding, at the latest, on the date on
which the payments which the non-
custodial parent has failed to make
under a support order are at least equal
to the support payable for one month.

(d) The only basis for contesting a
withholding under this section is a
mistake of fact, which for purposes of
this paragraph means an error in the
amount of current or overdue support
or in the identity of the alleged non-
custodial parent.

(e) The provisions of this section do
not apply to that portion of a child
support order that may be satisfied in
kind.

(f) Tribal law must provide that the
employer is subject to a fine to be de-
termined under Tribal law for dis-
charging a noncustodial parent from
employment, refusing to employ, or
taking disciplinary action against any
noncustodial parent because of the
withholding.

§ 310.115 What procedures governing
the distribution of child support
must a Tribe or Tribal organization
include in a Tribal CSE plan?

A Tribe or Tribal organization dem-
onstrates capacity to operate a Tribal
CSE program meeting the objectives of
title IV–D of the Act when its Tribal
CSE plan includes the following re-
quirements:

(a) In cases where families receiving
services from the Tribal CSE program
are receiving Temporary Assistance for
Needy Families (TANF) assistance
from the State, collected child support

must be distributed consistent with
section 457(a)(1) of the Act;

(b) In cases where families receiving
services from the Tribal CSE program
are receiving TANF assistance from a
Tribal TANF program and formerly re-
ceived assistance under a State pro-
gram funded under title IV–A, child
support arrearage collections must be
distributed consistent with section
457(a)(2) of the Act;

(c) In cases where families receiving
services from the Tribal CSE program
are receiving TANF assistance from a
Tribal TANF program and have as-
signed their rights to child support to
the Tribe, collected child support up to
the amount of Tribal TANF assistance
received by the family may be retained
by the Tribe, and any collected child
support in excess of the amount of
Tribal TANF assistance received by the
family must be paid to the family;

(d) In cases where families receiving
services from the Tribal CSE program
formerly received Tribal TANF assist-
ance and assigned their right to child
support to the Tribe, collected child
support above current support may be
retained by the Tribe as reimburse-
ment for past Tribal TANF assistance
payments made to the family for which
the Tribe has not been reimbursed, and
any collected child support in excess of
the amount of unreimbursed Tribal
TANF assistance received by the fam-
ily must be paid to the family; and

(e) In cases where families receiving
services from the Tribal CSE program
never received assistance under a State
or Tribal program funded under title
IV–A, all collected child support must
be paid to the family.

§ 310.120 What intergovernmental pro-
cedures must a Tribe or Tribal or-
ganization include in a Tribal CSE
plan?

A Tribe or Tribal organization dem-
onstrates capacity to operate a Tribal
CSE program meeting the objectives of
title IV–D of the Act when its Tribal
CSE plan includes:

(a) Procedures that provide that the
Tribal CSE agency will cooperate with
States and other Tribal CSE agencies
to provide CSE services in accordance
with instructions and requirements
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issued by the Secretary or designee;
and

(b) Assurances that the Tribe or Trib-
al organization will recognize child
support orders issued by other Tribes
and Tribal organizations, and by
States, in accordance with the require-
ments under 28 U.S.C. 1738B, the Full
Faith and Credit for Child Support Or-
ders Act.

Subpart D—Tribal CSE Program
Funding

§ 310.125 On what basis is Federal
funding in Tribal CSE programs de-
termined?

Federal funding of Tribal CSE pro-
grams is based on information con-
tained in the Tribal CSE application,
which includes a proposed budget, a de-
scription of the nature and scope of the
Tribal CSE program and which gives
assurance that it will be administered
in conformity with applicable require-
ments of title IV–D, regulations con-
tained in this part, and other official
issuances of the Department.

§ 310.130 How will Tribal CSE pro-
grams be funded?

(a) General mechanism. Tribal CSE
programs will be funded on an annual
basis. At or just before the beginning of
a Tribal grantee’s program year, OCSE
will issue a grant award to the Tribe or
Tribal organization to operate its Trib-
al CSE program for the following 12-
month budget period.

(b) Special provision for initial grant. A
Tribe or Tribal organization may re-
quest that its initial Tribal CSE grant
award be for a period of less than a
year (but at least six months) or more
than an year (but not to exceed 17
months) to enable its program funding
cycle to coincide with its desired an-
nual funding cycle.

(c) Determination of Tribal funding
amounts. The Secretary or designee will
determine the amount of funds that a
Tribe or Tribal organization needs to
pay reasonable, necessary, and allo-
cable costs to operate its Tribal CSE
program, based on information sup-
plied by the Tribe or Tribal organiza-
tion on Standard Form 424 (Application
for Federal Assistance), Standard Form
424A (Budget Information ‘‘ Non-Con-

struction Programs), and the Tribe or
Tribal organization’s CSE plan, as re-
viewed and approved by the Secretary
or designee. The Secretary or designee
will review the grantee’s request, ask
for additional information as nec-
essary, and negotiate any appropriate
adjustments with the grantee.

(d) Federal and non-Federal shares.
(1)(i) During the first three years in
which a Tribe or Tribal organization
operates a full CSE program under
§ 310.65(a) of this part, the amount of
the Federal grant will not exceed 90
percent of the total approved budget of
the assisted program, unless the Sec-
retary or designee has granted a waiver
pursuant to paragraph (d)(2) of this sec-
tion. After a Tribe or Tribal organiza-
tion has operated a full CSE program
under § 310.65(a) of this part for three
years, the amount of the Federal grant
will not exceed 80 percent of the total
approved budget of the assisted pro-
gram, unless the Secretary or designee
has granted a waiver pursuant to para-
graph (d)(2) of this section.

(ii) During the first three years in
which a Tribe or Tribal organization
operates a full CSE program under
§ 310.65(a) of this part, the Tribe or
Tribal organization must contribute to
its Tribal CSE program a non-Federal
(Tribal) matching share of at least 10
percent of the total approved budget of
the assisted program, unless the Sec-
retary or designee has granted a waiver
pursuant to paragraph (d)(2) of this sec-
tion. After a Tribe or Tribal organiza-
tion has operated a full CSE program
under § 310.65(a) of this part for three
years, the Tribe or Tribal organization
must contribute to its Tribal CSE pro-
gram a non-Federal (Tribal) matching
share of at least 20 percent of the total
approved budget of the assisted pro-
gram, unless the Secretary or designee
has granted a waiver pursuant to para-
graph (d)(2) of this section. The non-
Federal share may be provided in cash
and/or in kind, fairly valued, by the
Tribe or Tribal organization and/or by
a third party, in accordance with the
requirements of 45 CFR 92.24 and this
part.

(iii) Donations of funds, and in-kind
contributions of property and services
valued at fair market value, from a
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third party to a Tribe or Tribal organi-
zation, may satisfy the non-Federal
share requirement. The non-Federal
share requirement may not be satisfied
by:

(A) Donations for which the donor re-
ceives or expects to receive a financial
or economic benefit;

(B) Donations intended as consider-
ation for any benefit received from the
Tribe or Tribal organization;

(C) Donations whose costs ultimately
will be borne by another Federal grant;
or

(D) Any other donation which the
Secretary or designee determines to
benefit the donor in a manner incon-
sistent with 45 CFR part 92.

(2)(i) A Tribe or Tribal organization
that lacks sufficient resources to pro-
vide a 10 or 20 percent non-Federal
matching share may request a waiver
of part or all of the non-Federal share.

(ii) Requests for waiver of part or all
of the non-Federal matching share
must be included with initial applica-
tions for funding, refunding applica-
tions, and budget amendment requests,
and must contain the following:

(A) A statement that the Tribe or
Tribal organization lacks the available
resources to meet the 10 or 20 percent
non-Federal matching share;

(B) A statement of the amount of the
non-Federal share that the Tribe or
Tribal organization requests the Sec-
retary or designee to waive;

(C) A statement of the reasons that
the Tribe or Tribal organization is un-
able to meet the non-Federal share re-
quirement; and

(D) Documentation that reasonable
efforts to obtain the non-Federal share
have been unsuccessful.

(iii) The Secretary or designee may
require submission of additional infor-
mation and documentation as nec-
essary. The Secretary or designee will
grant a waiver of all or part of the non-
Federal matching share, as appro-
priate, if he or she determines that a
waiver request demonstrates that the
Tribe or Tribal organization lacks suf-
ficient resources to provide the non-
Federal share, has made reasonable but
unsuccessful efforts to obtain non-Fed-
eral share contributions, and has pro-
vided all required information. Waiver
of all or part of the non-Federal share

shall apply only to the budget period
for which application was made.

(e) Increase in approved budget. A
Tribal CSE grantee may request an ad-
justment to increase the approved level
of its current budget by submitting
Standard Form 424 (Application for
Federal Assistance) and Standard
Form 424A (Budget Information ‘‘ Non-
Construction Programs), and explain-
ing why it needs to increase its budget.
The Tribe or Tribal organization
should submit this request at least 60
days before additional funds are need-
ed, in order to allow the Secretary or
designee adequate time to review the
estimates and issue a revised grant
award as appropriate. Requests for
changes to budget levels are subject to
approval by the Secretary or designee.
If the change in a grantee’s budget es-
timate results from a change in the
grantee’s CSE plan, the grantee also
needs to submit a plan amendment in
accordance with § 310.25(c) of this part,
with its request for additional funding.
The effective date of a plan amendment
may not be earlier than the first day of
the calendar quarter in which an ap-
provable plan is submitted in accord-
ance with § 310.25(e). The Secretary or
designee will review the grantee’s re-
quest, ask for additional information
as necessary, and negotiate any appro-
priate adjustments with the grantee.
The Secretary or designee must ap-
prove the plan amendment before ap-
proving any additional funding.

(f) Obtaining Federal funds. Tribes and
Tribal organizations will obtain Fed-
eral funds on a draw down basis from
the Department’s Payment Manage-
ment System.

(g) Grant administration require-
ments. The Tribal CSE program is sub-
ject to the grant administration regu-
lations under 45 CFR part 92.

§ 310.135 How long do Tribes and Trib-
al organizations have to obligate
and spend CSE grant funds?

(a) A Tribe or Tribal organization
must obligate its CSE grant funds by
the end of the budget period for which
they were awarded. Any funds that re-
main unobligated at the end of the
budget period for which they were
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awarded must be returned to the De-
partment. A Tribe or Tribal organiza-
tion must estimate in its refunding ap-
plication any amounts that may be un-
obligated at the end of the current
budget period. In its fourth quarter fi-
nancial report for a budget period, a
Tribe or Tribal organization must indi-
cate the exact amount of any funds
that remained unobligated at the end
of that budget period. The Department
will reduce the amount of the Tribe or
Tribal organization’s grant award for
the budget period for which any unobli-
gated funds were awarded by the
amount that remained unobligated at
the end of this budget period.

(b) A Tribe or Tribal organization
must liquidate obligations by the last
day of the 12-month period following
the budget period for which the funds
were awarded and the Tribe or Tribal
organization obligated the funds, un-
less the Department grants an exemp-
tion and extends the time period for
liquidation. Funds that remain unliqui-
dated after the time period for liquida-
tion has expired must be returned to
the Department. Tribes and Tribal or-
ganizations may request an exemption
to this rule based on extenuating cir-
cumstances. A request for an exemp-
tion must be sent to the OCSE grants
officer listed on the most recent grant
award and must be made before the end
of the time period for liquidation; such
requests are subject to approval by the
Department. If any funds remain unliq-
uidated at the end of the maximum
time period for liquidation, the Depart-
ment will reduce the amount of the
Tribe or Tribal organization’s grant
award for the budget period for which
any unliquidated funds were awarded,
by the amount that remains unliqui-
dated at the end of the liquidation pe-
riod. Repeated failure by a Tribe or
Tribal organization to liquidate obliga-
tions in a timely way would result in
the Department’s reexamination of the
program budget development process
and could result in action to address fi-
nancial systems deficiencies.

§ 310.140 What are the financial re-
porting requirements?

(a) A Tribe or Tribal organization op-
erating a Tribal CSE program must
submit a Financial Status Report,

Standard Form 269, quarterly. The Fi-
nancial Status Reports for each of the
first three quarters of the budget pe-
riod are due 30 days after the end of
each quarterly reporting period. The
Financial Status Report for the fourth
quarter is due 90 days after the end of
the fourth quarter of each budget pe-
riod.

(b) A Tribe or Tribal organization op-
erating a Tribal CSE program must
submit the ‘‘Child Support Enforce-
ment Program: Quarterly Report of
Collections’’ (Form OCSE–34A), or such
other report as the Secretary or des-
ignee may prescribe, quarterly. The re-
ports for each of the first three quar-
ters of the budget period are due 30
days after the end of each quarterly re-
porting period. The report for the
fourth quarter is due 90 days after the
end of the fourth quarter of each budg-
et period.

(c) A Tribe or Tribal organization op-
erating a Tribal CSE program must
submit a report on the liquidation of
its CSE obligations, using the Finan-
cial Status Report, Standard Form 269.
The liquidation report is due 30 days
after the end of the maximum period
for liquidation of obligations, or 30
days after all grant funds are liq-
uidated, whichever is earlier.

(d) The Secretary or designee will
consider requiring less frequent finan-
cial reporting for Tribal CSE agencies
that submit the required financial re-
ports timely and accurately, and estab-
lish adequate financial systems and ef-
fective program operations under the
Tribal CSE program.

§ 310.145 What costs are allowable
charges to Tribal CSE programs
carried out under § 310.65(a) of this
part?

Federal funds are available for direct
costs of operating a Tribal CSE pro-
gram under an approved Tribal CSE ap-
plication carried out under § 310.65(a) of
this part, provided that such costs are
determined by the Secretary or des-
ignee to be reasonable, necessary, and
allocable to the program. Federal funds
are also available for indirect costs,
where applicable, at the appropriate
negotiated indirect cost rate. Allow-
able activities and costs include:
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(a) Support enforcement services pro-
vided to eligible individuals, including:
parent locator services; paternity es-
tablishment; and support order estab-
lishment, modification, and enforce-
ment services;

(b) Administration of the Tribal CSE
program, including but not limited to
the following:

(1) Establishment and administration
of the Tribal CSE program plan;

(2) Monitoring the progress of pro-
gram development and operations, and
evaluating the quality, efficiency, ef-
fectiveness, and scope of available sup-
port enforcement services;

(3) Establishment of all necessary
agreements with other Tribal, State,
and local agencies or private providers
for the provision of child support en-
forcement services in accordance with
Procurement Standards found in 45
CFR 92.36. These agreements may in-
clude:

(i) Necessary administrative agree-
ments for support services;

(ii) Use of Tribal, Federal, State, and
local information resources;

(iii) Cooperation with courts and law
enforcement officials;

(iv) Securing compliance with the re-
quirements of the Tribal CSE program
plan in operations under any agree-
ments;

(v) Development and maintenance of
systems for fiscal and program records
and reports required to be made to
OCSE based on these records; and

(vi) Development of cost allocation
systems;

(c) Establishment of paternity, in-
cluding:

(1) Establishment of paternity in ac-
cordance with Tribal codes or custom
as outlined in the approved Tribal CSE
program plan;

(2) Reasonable attempts to determine
the identity of a child’s father, such as:

(i) Investigation;
(ii) Development of evidence includ-

ing the use of genetic testing per-
formed by accredited laboratories; and

(iii) Pre-trial discovery;
(3) Court or administrative or other

actions to establish paternity pursuant
to procedures established by Tribal
codes or custom as outlined in the ap-
proved Tribal CSE program plan;

(4) Identifying accredited labora-
tories that perform genetic tests (as
appropriate); and

(5) Referrals of cases to another Trib-
al CSE agency or to a State to estab-
lish paternity when appropriate;

(d) Establishment, modification, and
enforcement of support obligations in-
cluding:

(1) Investigation, development of evi-
dence and, when appropriate, court or
administrative actions;

(2) Determination of the amount of
the support obligation (including de-
termination of income and allowable
in-kind support under Tribal CSE
guidelines, if appropriate);

(3) Enforcement of a support obliga-
tion including those activities associ-
ated with collections and the enforce-
ment of court orders, administrative
orders, warrants, income withholding,
criminal proceedings, and prosecution
of fraud related to child support; and

(4) Investigation and prosecution of
fraud related to child and spousal sup-
port;

(e) Collection and disbursement of
support payments, including:

(1) Establishment and operation of an
effective system for making collections
and identifying delinquent cases and
collecting from them;

(2) Referral of cases to another Tribal
CSE agency or to a State CSE program
for collection when appropriate; and

(3) Making collections for another
Tribal CSE program or for a State CSE
program;

(f) Establishment and operation of a
Tribal Parent Locator Service (TPLS)
or agreements for referral of cases to a
State PLS, another Tribal PLS, or the
Federal PLS for location purposes;

(g) Activities related to requests to
State CSE programs for certification of
collection for Federal Income Tax Re-
fund Offset;

(h) Establishing and maintaining
case records;

(i) Planning, design, development, in-
stallation, enhancement, and operation
of CSE computer systems;

(j) Staffing and equipment that are
directly related to operating a Tribal
CSE program;

(k) The portion of salaries and ex-
penses of a Tribe’s chief executive and
staff that is directly attributable to

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00311 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



312

45 CFR Ch. III (10–1–01 Edition)§ 310.150

managing and operating a Tribal CSE
program;

(l) The portion of salaries and ex-
penses of Tribal judges and staff that is
directly related to Tribal CSE program
activities;

(m) Service of process;
(n) Training on a short-term basis

that is directly related to operating a
Tribal CSE program;

(o) Costs associated with obtaining
technical assistance that are directly
related to operating a CSE program,
from outside sources, including Tribes,
Tribal organizations, State agencies,
and private organizations, and costs as-
sociated with providing such technical
assistance to public entities; and

(p) Any other reasonable, necessary,
and allocable costs with a direct cor-
relation to a Tribal CSE program, con-
sistent with the cost principles in OMB
Circular A–87.

§ 310.150 [Reserved]

§ 310.155 What uses of Tribal CSE pro-
gram funds are not allowable?

Federal Tribal CSE funds may not be
used for:

(a) Services provided or fees paid by
other Federal agencies, or by programs
funded by other Federal agencies;

(b) Construction and major renova-
tions;

(c) Any expenditures that have been
reimbursed by fees collected;

(d) Expenditures for jailing of parents
in Tribal CSE program cases;

(e) The cost of legal counsel for indi-
gent defendants in Tribal CSE program
actions;

(f) The cost of guardians ad litem;
and

(g) All other costs that are not rea-
sonable, necessary, and allocable in
Tribal CSE programs, under the costs
principles in OMB Circular A–87.

Subpart E—Accountability and
Monitoring

§ 310.160 How will OCSE determine if
Tribal CSE program funds are ap-
propriately expended?

OCSE will rely on audits required by
OMB Circular A–133, ‘‘Audits of States,
Local Governments, and Non-Profit Or-
ganizations’’ and other provisions of 45

CFR 92.26. The Department has deter-
mined that this program is to be au-
dited as a major program in accordance
with section 215(c) of the circular. The
Department may supplement the re-
quired audits through reviews or audits
conducted by its own staff.

§ 310.165 What recourse does a Tribe
or Tribal organization have to dis-
pute a determination to disallow
Tribal CSE program expenditures?

If a Tribe or Tribal organization dis-
putes a decision to disallow Tribal CSE
program expenditures, the grant ap-
peals procedures outlined in 45 CFR
part 16 are applicable under this part.

Subpart F—Statistical and
Narrative Reporting Requirements

§ 310.170 What statistical and nar-
rative reporting requirements
apply to Tribal CSE programs?

Tribes and Tribal organizations must
submit the following information and
statistics for Tribal CSE program ac-
tivity and caseload for each budget pe-
riod:

(a) Total number of cases and, of the
total number of cases, the number that
are TANF cases and the number that
are non-TANF cases;

(b) Total number of paternities need-
ed and number of paternities estab-
lished;

(c) Total number of support orders
needed and the total number of orders
established;

(d) Total amount of current support
due and collected;

(e) Total amount of past-due support
owed and total collected;

(f) A narrative report on activities,
accomplishments, and progress of the
program;

(g) Total costs claimed;
(h) Total amount of fees and costs re-

covered;
(i) Total amount of automated data

processing (ADP) costs; and
(j) Total amount of laboratory pater-

nity establishment costs.

§ 310.175 When are statistical and nar-
rative reports due?

A Tribe or Tribal organization must
submit Tribal CSE program statistical
and narrative reports no later than 90
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days after the end of each budget pe-
riod.

Subpart G—Interim Funding of
Operational Tribal CSE Programs

§ 310.180 Who is eligible to apply to re-
ceive interim funding under this
part?

A Tribe or Tribal organization cur-
rently satisfying the requirements in
this part, and currently operating a
comprehensive Tribal CSE program
that includes establishment of pater-
nity, establishment, modification, and
enforcement of support orders, and lo-
cation of absent parents, may apply for
and upon approval, receive direct fund-
ing under this part.

§ 310.185 What is the application and
approval process for Tribes and
Tribal organizations with oper-
ational Tribal CSE programs apply-
ing for interim funding?

(a) In order to receive interim fund-
ing under this part, a Tribe or Tribal
organization with an operational com-
prehensive Tribal CSE program must
meet the requirements under this part
and demonstrate that the operational
comprehensive program exists, through
submittal of:

(1) A cooperative agreement with a
State IV-D agency under section 454(33)
of the Act that demonstrates that the
Tribe or Tribal organization currently

operates a comprehensive Tribal CSE
program including establishment of pa-
ternity, establishment, modification,
and enforcement of support orders, and
location of absent parents, and meeting
the requirements of section 455(f) of the
Act and this part; or

(2) Evidence that demonstrates that
the Tribe or Tribal organization cur-
rently operates a comprehensive Tribal
CSE program including establishment
of paternity, establishment, modifica-
tion, and enforcement of support or-
ders, and location of absent parents,
and meeting the requirements of sec-
tion 455(f) of the Act and this part, di-
rectly or through agreement, contract,
or resolution with another entity. Evi-
dence includes copies of Tribal CSE
codes, program procedures, agreements
or contracts, and program statistics.

(b) The Secretary or designee will de-
termine whether the Tribe or Tribal or-
ganization meets the requirements
under this part and adequately dem-
onstrates that the operational com-
prehensive CSE program exists.

§ 310.190 What requirements apply to
programs operated with interim
funding?

Tribes and Tribal organizations that
receive interim funding must meet all
requirements under this part.

PARTS 311—399 [RESERVED]
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PART 400—REFUGEE RESETTLEMENT
PROGRAM

Subpart A—Introduction

Sec.
400.1 Basis and purpose of the program.
400.2 Definitions.
400.3 [Reserved]

Subpart B—Grants to States for Refugee
Resettlement

THE STATE PLAN

400.4 Purpose of the plan.
400.5 Content of the plan.
400.6 [Reserved]
400.7 Submittal of the State plan and plan

amendments for Governor’s review.
400.8 Approval of State plans and plan

amendments.
400.9 Administrative review of decisions on

approval of State plans and plan amend-
ments.

400.10 [Reserved]

AWARD OF GRANTS TO STATES

400.11 Award of Grants to States.
400.12 Adverse determinations concerning

State grants.
400.13 Cost allocation.

Subpart C—General Administration

400.20—400.21 [Reserved]
400.22 Responsibility of the State agency.
400.23 Hearings.
400.24 [Reserved]
400.25 Residency requirements.
400.26 [Reserved]
400.27 Safeguarding and sharing of informa-

tion.
400.28 Maintenance of records and reports.

Subpart D—Immigration Status and
Identification of Refugees

400.40 Scope.
400.41 Definitions.

DOCUMENTATION OF REFUGEE STATUS

400.43 Requirements for documentation of
refugee status.

400.44 Restriction.

Subpart E—Refugee Cash Assistance

400.45 Requirements for the operation of an
AFDC-type RCA program.

400.48 Basis and scope.
400.49 Recovery of overpayments and cor-

rection of underpayments.
400.50 Opportunity to apply for cash assist-

ance.
400.51 Determination of eligibility under

other programs.

400.52 Emergency cash assistance to refu-
gees.

400.53 General eligibility requirements.
400.54 Notice and Hearings.
400.55 Availability of agency policies.

PUBLIC/PRIVATE RCA PROGRAM

400.56 Structure.
400.57 Planning and consultation process.
400.58 Content and submission of public/pri-

vate RCA plan.
400.59 Eligibility for the public/private RCA

program.
400.60 Payment levels.
400.61 Services to public/private RCA recipi-

ents.
400.62 Treatment of eligible secondary mi-

grants, asylees, and Cuban/Haitian en-
trants.

400.63 Preparation of local resettlement
agencies.

PUBLICLY-ADMINISTERED RCA PROGRAMS

400.65 Continuation of a public-adminis-
tered RCA program.

400.66 Eligibility and payment levels in a
publicly-administered RCA program.

400.67 Non-applicable TANF requirements.
400.68 Notification to local resettlement

agency.
400.69 Alternative RCA programs.

APPLICATIONS, DETERMINATIONS OF
ELIGIBILITY, AND FURNISHING ASSISTANCE

400.55 Opportunity to apply for cash assist-
ance.

400.56 Determination of eligibility under
other programs.

400.57 Emergency cash assistance to refu-
gees.

CONDITIONS OF ELIGIBILITY FOR REFUGEE
CASH ASSISTANCE

400.60 General eligibilty requirements.
400.61 Consideration of income and re-

sources.
400.62 Need standards and payment levels.
400.63 Proration of shelter, utilities, and

similar needs.
400.64 Other AFDC requirements applicable

to refugee cash assistance.

Subpart F—Requirements for Employability
Services and Employment

400.70 Basis and scope.
400.71 Definitions.
400.72 Arrangements for employability serv-

ices.

GENERAL REQUIREMENTS

400.75 Registration for employment serv-
ices, participation in employability serv-
ice programs and targeted assistance
programs, going to job interviews, and
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acceptance of appropriate offers of em-
ployment.

400.76 Criteria for exemption from registra-
tion for employment services, participa-
tion in employability service programs,
and acceptance of appropriate offers of
employment.

400.77 Effect of quitting employment or fail-
ing or refusing to participate in required
services.

400.79 Development of an employability
plan.

CRITERIA FOR APPROPRIATE EMPLOYABILITY
SERVICES AND EMPLOYMENT

400.81 Criteria for appropriate employ-
ability services and employment.

FAILURE OR REFUSAL TO ACCEPT
EMPLOYABILITY SERVICES OR EMPLOYMENT

400.82 Failure or refusal to accept employ-
ability services or employment.

400.83 Mediation and fair hearings.

Subpart G—Refugee Medical Assistance

400.90 Basis and scope.
400.91 Definitions.

APPLICATIONS, DETERMINATIONS OF
ELIGIBILITY, AND FURNISHING ASSISTANCE

400.93 Opportunity to apply for medical as-
sistance.

400.94 Determination of eligibility for Med-
icaid.

CONDITIONS OF ELIGIBILITY FOR REFUGEE
MEDICAL ASSISTANCE

400.100 General eligibility requirements.
400.101 Financial eligibility standards.
400.102 Consideration of income and re-

sources.
400.103 Coverage of refugees who spend down

to State financial eligibility standards.
400.104 Continued coverage of recipients

who receive increased earnings from em-
ployment.

SCOPE OF MEDICAL SERVICES

400.105 Mandatory services.
400.106 Additional services.
400.107 Medical screening.

Subpart H—Child Welfare Services

400.110 Basis and scope.
400.111 Definitions.
400.112 Child welfare services for refugee

children.
400.113 Duration of eligibility.
400.114 [Reserved]
400.115 Establishing legal responsibility.
400.116 Service for unaccompanied minors.
400.117 Provision of care and services.
400.118 Case planning.
400.119 Interstate movement.

400.120 Reporting requirements.

Subpart I—Refugee Social Services

400.140 Basis and scope.
400.141 Definitions.

APPLICATIONS, DETERMINATIONS OF
ELIGIBILITY, AND PROVISION OF SERVICES

400.145 Opportunity to apply for services.

FUNDING AND SERVICE PRIORITIES

400.146 Use of funds.
400.147 Priority in provision of services.

PURCHASE OF SERVICES

400.148 Purchase of services.

CONDITIONS OF ELIGIBILITY FOR REFUGEE
SOCIAL SERVICES

400.150 General eligibility requirements.
400.152 Limitations on eligibility for serv-

ices.

SCOPE OF REFUGEE SOCIAL SERVICES

400.154 Employability services.
400.155 Other services.
400.156 Service requirements.

Subpart J—Federal Funding

400.200 Scope.

FEDERAL FUNDING FOR EXPENDITURES FOR
DETERMINING ELIGIBILITY AND PROVIDING
ASSISTANCE AND SERVICES

400.202 Extent of Federal funding.
400.203 Federal funding for cash assistance.
400.204 Federal funding for medical assist-

ance.
400.205 Federal funding for assistance and

services for unaccompanied minors.
400.206 Federal funding for social services

and targeted assistance services.
400.207 Federal funding for administrative

costs.
400.208 Claims involving family units which

include both refugees and nonrefugees.
400.209 Claims involving family units which

include refugees who have been in the
United States more than 36 months.

400.210 Time limits for obligating and ex-
pending funds and for filling State
claims.

400.211 Methodology to be used to determine
time-eligibility of refugees.

400.212 Restrictions in the use of funds.
400.220 Counting time-eligibility of refu-

gees.

Subpart K—Waivers and Withdrawals.

400.300 Waivers.
400.301 Withdrawal from the refugee pro-

gram.
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Subpart L—Targeted Assistance

400.310 Basis and scope.
400.311 Definitions.
400.312 Opportunity to apply for services.

FUNDING AND SERVICE PRIORITIES

400.313 Use of funds.
400.314 Priority in provision of services.
400.315 General eligibility requirements.
400.316 Scope of targeted assistance serv-

ices.
400.317 Service requirements.
400.318 Eligible grantees.
400.319 Allocation of funds.

AUTHORITY: Section 412(a)(9), Immigration
and Nationality Act (8 U.S.C. 1522(a)(9)).

SOURCE: 45 FR 59323, Sept. 9, 1980, unless
otherwise noted.

Subpart A—Introduction
§ 400.1 Basis and purpose of the pro-

gram.
(a) This part prescribes requirements

concerning grants to States and other
public and private non-profit agencies,
wherever applicable under title IV of
the Immigration and Nationality Act.

(b) It is the purpose of this program
to provide for the effective resettle-
ment of refugees and to assist them to
achieve economic self-sufficiency as
quickly as possible.

(c) Under the authority in section
412(a)(6)(B) of the Immigration and Na-
tionality Act, the Director has estab-
lished the provision of employment
services and English language training
as a priority in accomplishing the pur-
pose of this program.

[51 FR 3912, Jan. 30, 1986, as amended at 60
FR 33601, June 28, 1995]

§ 400.2 Definitions.
The following definitions are applica-

ble for purposes of this part:
AABD means aid to the aged, blind,

and disabled under title XVI of the So-
cial Security Act.

AB means aid to the blind under title
X of the Social Security Act.

Act means the Immigration and Na-
tionality Act.

APTD means aid to the permanently
and totally disabled under title XIV of
the Social Security Act.

Case management services means the
determination of which service(s) to
refer a refugee to, referral to such serv-

ice(s), and tracking of the refugee’s
participation in such service(s).

Cash assistance means financial as-
sistance to refugees, including TANF,
SSI, refugee cash assistance, and gen-
eral assistance, as defined herein,
under title IV of the Act.

Designee, when referring to the State
agency’s designee, means an agency
designated by the State agency for the
purpose of carrying out the require-
ments of this part.

Director means the Director, Office of
Refugee Resettlement.

Economic self-sufficiency means earn-
ing a total family income at a level
that enables a family unit to support
itself without receipt of a cash assist-
ance grant.

Family unit means an individual
adult, married individuals without
children, or parents, or custodial rel-
atives, with minor children who are
not eligible for TANF, who live in the
same household.

Federal Funding or ‘FF’ means Fed-
eral funding for a State’s expenditures
under the refugee resettlement pro-
gram.

General assistance program means a fi-
nancial and/or medical assistance pro-
gram existing in a State or local juris-
diction which: (a) Is funded entirely by
State and/or local funds; (b) is gen-
erally available to needy persons resid-
ing in the State or locality who meet
specified income and resource require-
ments; and (c) consists of one-time
emergency, or ongoing assistance in-
tended to meet basic needs of recipi-
ents, such as food, clothing, shelter,
medical care, or other essentials of liv-
ing.

HHS means the Department of Health
and Human Services.

Local resettlement agency means a
local affiliate or subcontractor of a na-
tional voluntary agency that has en-
tered into a grant, contract, or cooper-
ative agreement with the United
States Department of State or other
appropriate Federal agency to provide
for the reception and initial placement
of refugees in the United States.

Medical assistance means medical
services to refugees, including Med-
icaid, refugee medical assistance, and
general assistance, as defined herein,
under title IV of the Act.

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00319 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



320

45 CFR Ch. IV (10–1–01 Edition)§ 400.3

National voluntary agency means one
of the national resettlement agencies
or a State or local government that
has entered into a grant, contract, or
cooperative agreement with the United
States Department of State or other
appropriate Federal agency to provide
for the reception and initial placement
of refugees in the United States.

OAA means old age assistance under
title I of the Social Security Act.

ORR means the Office of Refugee Re-
settlement.

Plan means a written description of
the State’s refugee resettlement pro-
gram and a commitment by the State
to administer or supervise the adminis-
tration of the program in accordance
with Federal requirements in this part.

RCA Plan means a written descrip-
tion of the public/private RCA program
administered by local resettlement
agencies under contract or grant with
a State.

Refugee means an individual who
meets the definitions of a refugee
under section 101(a)(42) of the Act.

Refugee cash assistance (RCA) means
cash assistance provided under section
412(e) of the Act to refugees who are in-
eligible for TANF, OAA, AB, APTD,
AABD, or SSI.

Refugee medical assistance (RMA)
means: (a) Medical assistance provided
under section 412(e) of the Act to refu-
gees who are ineligible for the Med-
icaid program; and (b) services pro-
vided in accordance with §§ 400.106 and
400.107 of this part.

Secretary means the Secretary of
HHS.

Sponsor means an individual, church,
civic organization, State or local gov-
ernment, or other group or organiza-
tion which has agreed to help in the re-
ception and initial placement of refu-
gees in the United States and other
public and private non-profit agencies,
wherever.

SSI means supplemental security in-
come under title XVI of the Social Se-
curity Act.

State means the 50 States, the Dis-
trict of Columbia, Guam, Puerto Rico,
the Virgin Islands, the Commonwealth
of the Northern Mariana Islands,
American Samoa, and the Trust Terri-
tories of the Pacific.

State agency means the agency (or
agencies) designated by the Governor
or the appropriate legislative authority
of the State to develop and administer,
or supervise the administration of, the
plan and includes any local agencies
administering the plan under super-
vision of the State agency.

State Coordinator means the indi-
vidual designated by the Governor or
the appropriate legislative authority of
the State to be responsible for, and
who is authorized to, ensure coordina-
tion of public and private resources in
refugee resettlement.

Support services means services pro-
vided or contracted for by a State,
which are designed to meet resettle-
ment needs of refugees, for which fund-
ing is available under title IV of the
Act.

TANF means temporary assistance
for needy families under Title IV-A of
the Social Security Act.

Time-eligibility means the period for
which FF (Federal funding) is provided
under §§ 400.203 and 400.204 of this part,
after applying the limitation ‘‘[s]ubject
to the availability of funds’’ in accord-
ance with § 400.202.

Title IV of the Act means title IV,
Chapter 2, of the Immigration and Na-
tionality Act.

[51 FR 3912, Jan. 30, 1986, as amended at 54
FR 5475, Feb. 3, 1989; 58 FR 46090, Sept. 1,
1993; 58 FR 64507, Dec. 8, 1993; 65 FR 15442,
Mar. 22, 2000]

§ 400.3 [Reserved]

Subpart B—Grants to States for
Refugee Resettlement

THE STATE PLAN

§ 400.4 Purpose of the plan.
(a) In order for a State to receive ref-

ugee resettlement assistance from
funds appropriated under section 414 of
the Act, it must submit to ORR a plan
that meets the requirements of title IV
of the Act and of this part and that is
approved under § 400.8 of this part.

(b) A State must certify no later
than 30 days after the beginning of
each Federal fiscal year that the ap-
proved State plan is current and con-
tinues in effect. If a State wishes to
change its plan, a State must submit a
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proposed amendment to the plan. The
proposed amendment will be reviewed
and approved or disapproved in accord-
ance with § 400.8.

[51 FR 3912, Jan. 30, 1986, as amended at 60
FR 33602, June 28, 1995]

§ 400.5 Content of the plan.
The plan must:
(a) Provide for the designation of,

and describe the organization and func-
tions of, a State agency (or agencies)
responsible for developing the plan and
administering, or supervising the ad-
ministration of, the plan;

(b) Describe how the State will co-
ordinate cash and medical assistance
with support services to ensure their
successful use to encourage effective
refugee resettlement and to promote
employment and economic self-suffi-
ciency as quickly as possible.

(c) Describe how the State will en-
sure that language training and em-
ployment services are made available
to refugees receiving cash assistance,
and to other refugees, including State
efforts to actively encourage refugee
registration for employment services;

(d) Identify an individual designated
by the Governor or the appropriate leg-
islative authority of the State, with
the title of State Coordinator, who is
employed by the State and will have
the responsibility and authority to en-
sure coordination of public and private
resources in refugee resettlement in
the State;

(e) Provide for, and describe the pro-
cedures established for, the care and
supervision of, and legal responsibility
(including legal custody and/or guard-
ianship under State law, as appro-
priate) for, unaccompanied refugee
children in the State;

(f) Provide for and describe (1) the
procedures established to identify refu-
gees who, at the time of resettlement
in the State, are determined to have
medical conditions requiring, or med-
ical histories indicating a need for,
treatment or observation, and (2) the
procedures established to monitor any
necessary treatment or observation;

(g) Provide that assistance and serv-
ices funded under the plan will be pro-
vided to refugees without regard to
race, religion, nationality, sex, or po-
litical opinion; and

(h) Provide that the State will, un-
less exempted from this requirement
by the Director, assure that meetings
are convened, not less often than quar-
terly, whereby representatives of local
resettlement agencies, local commu-
nity service agencies, and other agen-
cies that serve refugees meet with rep-
resentatives of State and local govern-
ments to plan and coordinate the ap-
propriate placement of refugees in ad-
vance of the refugees’ arrival. All ex-
isting exemptions to this requirement
will expire 90 days after the effective
date of this rule. Any State that wishes
to be exempted from the provisions re-
garding the holding and frequency of
meetings may apply by submitting a
written request to the Director. The re-
quest must set forth the reasons why
the State considers these meetings un-
necessary because of the absence of
problems associated with the planning
and coordination of refugee placement.
An approved exemption will remain in
effect for three years, at which time a
State may reapply.

(i) Provide that the State will:
(1) Comply with the provisions of

title IV, Chapter 2, of the Act and offi-
cial issuances of the Director;

(2) Meet the requirements in this
part;

(3) Comply with all other applicable
Federal statutes and regulations in ef-
fect during the time that it is receiving
grant funding; and

(4) Amend the plan as needed to com-
ply with standards, goals, and prior-
ities established by the Director.

(Approved by the Office of Management and
Budget under control number 0960–0418)

[51 FR 3912, Jan. 30, 1986, as amended at 60
FR 33602, June 28, 1995; 65 FR 15443, Mar. 22,
2000]

§ 400.6 [Reserved]

§ 400.7 Submittal of the State plan and
plan amendments for Governor’s re-
view.

A plan or plan amendment under
title IV of the Act must be submitted
to the State Governor or his or her des-
ignee, for review, comment, and signa-
ture before the plan is submitted to
ORR.

[51 FR 3913, Jan. 30, 1986]
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§ 400.8 Approval of State plans and
plan amendments.

(a) The State agency must submit
the State plan and plan amendments
which have been signed by the Gov-
ernor, or his or her designee, together
with one copy of such plan or amend-
ment, to the Director of ORR, or his or
her designee, for approval. States are
encouraged to consult with the Direc-
tor, or his or her designee, when a plan
or amendment is in preparation.

(b) The Director, or his or her des-
ignee, may initiate any necessary dis-
cussions with the State agency to clar-
ify aspects of the plan.

(c) No later than 45 days after the
State plan or plan amendment is sub-
mitted, the Director, or his or her des-
ignee, will—(1) Determine whether a
State plan or plan amendment meets
or continues to meet requirements for
approval based on relevant Federal
statutes and regulations, and (2) ap-
prove or disapprove the plan or plan
amendment.

(d) The Director, or designee, will no-
tify the State agency promptly of all
actions taken on State plans and
amendments.

(e) The effective date of an approved
State plan or plan amendment may not
be earlier than the first day of the cal-
endar quarter in which the State agen-
cy submits the plan or plan amend-
ment, except as otherwise approved by
the Director.

[51 FR 3913, Jan. 30, 1986]

§ 400.9 Administrative review of deci-
sions on approval of State plans
and plan amendments.

(a) Any State dissatisfied with a de-
termination by the Director, or his or
her designee, under § 400.8 with respect
to any plan or plan amendment may,
within 60 days after the date of notifi-
cation of such determination, file a pe-
tition with the Director, or designee,
for reconsideration of the determina-
tion.

(b) A State may request that a hear-
ing be held, but it is not required to do
so.

(c) If a State requests a hearing, the
Director, or designee, will notify the
State within 30 days after receipt of
such a petition, of the time and loca-

tion of the hearing to reconsider the
issue.

(d) The hearing must be held not less
than 30 days nor more than 60 days
after the date the notice of the hearing
is furnished to the State, unless the Di-
rector, or designee, and the State agree
in writing on another time.

(e) The hearing procedures in part 213
of this title will be used except that:

(1) ‘‘The Director’’ is substituted
where there is a reference to ‘‘the Ad-
ministrator,’’ and

(2) ‘‘ORR Hearing Clerk’’ is sub-
stituted where there is reference to the
‘‘SRS Hearing Clerk.’’

(f) The Director will affirm, modify,
or reverse the original decisions within
60 days of the receipt of the State’s pe-
tition or, if a hearing is held, within 60
days after the hearing.

(g) The initial determination by the
Director, or designee, that a plan or
amendment is not approvable shall re-
main in effect pending the reconsider-
ation.

(h) If the Director reverses the origi-
nal decision, ORR will reimburse any
funds incorrectly withheld or otherwise
denied.

[51 FR 3913, Jan. 30, 1986]

§ 400.10 [Reserved]

AWARD OF GRANTS TO STATES

§ 400.11 Award of Grants to States.
(a) Quarterly grants. Subject to the

availability of funds (and in accordance
with the limitations of Subpart J of
this part), ORR will make two types of
quarterly grants to eligible States:

(1) Grants for cash assistance, medical
assistance, and related administrative
costs (‘‘CMA grants’’), for the following
purposes: Cash assistance provided by a
State or local public agency under the
program of temporary assistance for
needy families (TANF) under part A of
title IV of the Social Security Act,
under the adult assistance programs
(AABD, AB, APTD, or OAA) in the ter-
ritories, or under section 412(e) of the
Immigration and Nationality Act; fos-
ter care maintenance provided under
part E of title IV of the Social Security
Act; State supplementary payments
under section 1616(a) of the Social Se-
curity Act or section 212 of the Pub. L.
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93–66; medical assistance under title
XIX of the Social Security Act or
under section 412(e) of the Immigration
and Nationality Act; assistance and
services to unaccompanied minors
under section 412(d)(2)(B) of the Immi-
gration and Nationality Act; and cash
or medical assistance provided under a
public assistance program established
under authority other than Federal law
and under which such assistance is gen-
erally available to needy individuals or
families in similar circumstances with-
in the State; and

(2) Grants for social services, as set
forth in this part. ORR will compute the
amount of the quarterly awards based
on documents submitted by the State
agency in accordance with this section
and such other pertinent facts as the
Director may find necessary.

(b) Form and manner of State applica-
tion for grant award—(1) CMA grants.
For quarterly grants for cash assist-
ance, medical assistance, and related
administrative costs, including assist-
ance and services to unaccompanied
minors (‘‘CMA grants’’), a State must
submit to the Director, or designee,
yearly estimates for reimbursable costs
for the fiscal year, identified by type of
expense, and a justification statement
in support of the estimates no later
than 45 days prior to the beginning of
the fiscal year in accordance with
guidelines prescribed by the Director.

(2) Grants for refugee social services.
For quarterly grants for refugee social
services, a State must submit to the
Director, or designee, an annual plan
developed on the basis of local consult-
ative process on a form and at a time
prescribed by the Director.

(3) Quarterly adjustments. If a State
revises its estimates required in para-
graph (b)(1), it must submit to the Di-
rector, or designee, the revisions, ac-
companied by a justification state-
ment, no later than 30 days prior to the
beginning of the quarter in which the
revision or adjustment applies.

(c) Financial status report. A State
must submit to the Director, or des-
ignee, a financial status report de-
scribed in § 74.73(a) of this title, no
later than 30 days after the end of each
quarter. Final financial reports must
be submitted in accordance with the
requirements described in § 400.210.

(d) Review. ORR will determine
whether the State’s description of serv-
ices, estimates, other relevant infor-
mation, and any adjustments to be
made for prior periods meet the re-
quirements under this part, and will
compute the quarterly award.

(e) Grant award. (1) ORR will trans-
mit to the State the grant award form
showing, by type of assistance, the
amount of the award.

(2) The State may draw funds, under
the Department’s Payment Manage-
ment System (PMS), as needed, to
meet the Federal share of disburse-
ments.

(Approved by the Office of Management and
Budget under control number 0960–0418)

[51 FR 3913, Jan. 30, 1986, as amended at 54
FR 5475, Feb. 3, 1989; 60 FR 33602, June 28,
1995; 65 FR 15443, Mar. 22, 2000]

§ 400.12 Adverse determinations con-
cerning State grants.

(a) Policy. The Secretary has estab-
lished a Departmental Grant Appeals
Board for the purpose of reviewing and
providing hearings on post-award dis-
putes which may arise in the adminis-
tration of certain grant programs by
constituent agencies of HHS. Section
16.3(c) of this title mandates an appel-
lant to exhaust any preliminary appeal
process required by regulation before a
formal appeal to the Board will be al-
lowed. Paragraph (d) of this section
provides an informal preliminary ap-
peal process for resolution of such dis-
putes within ORR prior to appeal to
the Board.

(b) Scope. Adverse determinations to
which this procedure is applicable are
as follows:

(1) Termination, in whole or in part,
of a grant for failure of the grantee to
carry out its approved project or pro-
gram in accordance with applicable law
and the terms and conditions of such
assistance or for failure of the grantee
otherwise to comply with any law, reg-
ulation, assurance, term, or condition
applicable to the grant.

(2) A determination that an expendi-
ture not allowable under the grant has
been charged to the grant or that the
grantee has otherwise failed to dis-
charge its obligation to account for
grant funds.

VerDate 11<MAY>2000 13:46 Oct 10, 2001 Jkt 194176 PO 00000 Frm 00323 Fmt 8010 Sfmt 8010 Y:\SGML\194176T.XXX pfrm02 PsN: 194176T



324

45 CFR Ch. IV (10–1–01 Edition)§ 400.13

(3) The disapproval of a grantee’s
written request for permission to incur
an expenditure during the term of a
grant.

(4) A determination that a grant is
void because the award was obtained
fraudulently, or was otherwise illegal
or invalid from inception.

(c) Notice of adverse determination. If
the Director, or his or her designee,
makes an adverse determination with
respect to a grant, he or she shall
promptly issue a notice of adverse de-
termination to the State which con-
tains the reasons for the determination
in sufficient detail to enable the State
agency to respond and informing the
State agency of the opportunity for re-
view under paragraph (d) of this sec-
tion.

(d) Request for review of an adverse de-
termination. (1) If the State agency
wants a review of the determination, it
must submit a request for such review
to the Director no later than 30 days
after the postmark on the notice, un-
less an extension of time is granted for
good cause.

(2) The request for review must con-
tain a full statement of the State’s po-
sition with respect to the determina-
tion being appealed and the pertinent
facts and reasons in support of such po-
sition. The State agency must attach
to the submission a copy of the notice.

(3) The Director may, at his or her
discretion, invite the State to discuss
pertinent issues and to submit such ad-
ditional information as he or she deems
appropriate.

(4) Based on his or her review, the Di-
rector will send a written response to
the State. If the response is adverse to
the State’s position, the correspond-
ence shall state the State’s right to ap-
peal to the Departmental Grant Ap-
peals Board, pursuant to part 16 of this
title.

(e) Request for appeal of an adverse de-
termination. (1) To appeal an adverse de-
termination, a State agency must file
an appeal with the Departmental Grant
Appeals Board, in accordance with re-
quirements contained in part 16 of this
title.

(2) The State’s application for review
must be postmarked no later than 30
days after the postmark on the Direc-
tor’s response to the State’s request for

review in paragraph (d)(4) of this sec-
tion.

[51 FR 3914, Jan. 30, 1986]

§ 400.13 Cost allocation.
(a) A State must allocate costs, both

direct and indirect, appropriately be-
tween the Refugee Resettlement Pro-
gram (RRP) and other programs which
it administers.

(b) Within the RRP, a State must al-
locate costs appropriately among its
CMA grant, social services grant, and
any other Refugee Resettlement Pro-
gram (RRP) grants which it may re-
ceive, as prescribed by the Director.

(c) Certain administrative costs in-
curred for the overall management of
the State’s refugee program (e.g., de-
velopment of the State plan, overall
program coordination, and salary and
travel costs of the State Refugee Coor-
dinator), as identified by the Director,
may be charged to the CMA grant. All
other costs must be allocated among
the CMA grant, social services grant,
and any other Refugee Resettlement
Program (RRP) grants.

(d) Costs of case management serv-
ices, as defined in § 400.2, may not be
charged to the CMA grant.

(e) Administrative costs incurred by
local resettlement agencies in the ad-
ministration of the public/private RCA
program (i.e., administrative costs of
providing cash assistance) may be
charged to the CMA grant. Administra-
tive costs of managing the services
component of the RCA program must
be charged to the social services grant.

[54 FR 5476, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 65 FR 15443, Mar. 22, 2000]

Subpart C—General
Administration

SOURCE: 51 FR 3914, Jan. 30, 1986, unless
otherwise noted.

§§ 400.20—400.21 [Reserved]

§ 400.22 Responsibility of the State
agency.

(a) The State agency may not dele-
gate, to other than its own officials, re-
sponsibility for administering or super-
vising the administration of the plan.

(b) The State agency must have—
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(1) Methods for informing staff of
State policies, standards, procedures,
and instructions; and

(2) Systematic planned examination
and evaluation of operations in local
offices.

§ 400.23 Hearings.
(a) A State must provide applicants

for, and recipients of, assistance and
services under the Act with an oppor-
tunity for a hearing to contest adverse
determinations using hearing proce-
dures set forth in § 205.10(a) of this title
for public assistance programs unless
otherwise specified in this part.

(b) If the issue is the date of entry
into the United States of an applicant
for or recipient of assistance or serv-
ices, the State or its designee must
provide for prompt resolution of the
issue by inspection of the individual’s
documentation issued by the Immigra-
tion and Naturalization Service (INS)
or by information obtained from INS,
rather than by hearing.

[51 FR 3914, Jan. 30, 1986, as amended at 65
FR 15443, Mar. 22, 2000]

§ 400.24 [Reserved]

§ 400.25 Residency requirements.
A State may not impose require-

ments as to duration of residence as a
condition of participation in the
State’s program for the provision of as-
sistance or services.

§ 400.26 [Reserved]

§ 400.27 Safeguarding and sharing of
information.

(a) Except for purposes directly con-
nected with, and necessary to, the ad-
ministration of the program, a State
must ensure that no information
about, or obtained from, an individual
and in possession of any agency pro-
viding assistance or services to such in-
dividual under the plan, will be dis-
closed in a form identifiable with the
individual without the individual’s
consent, or if the individual is a minor,
the consent of his or her parent or
guardian.

(b) The provision by a State to a
local resettlement agency or by a local
resettlement agency to a State, of in-
formation as to whether an individual

has applied for or is receiving cash as-
sistance and the individual’s address
and telephone number is to be consid-
ered undertaken for a purpose directly
connected with, and necessary to, the
administration of the program during
the first 36 months after such individ-
ual’s entry into the United States.

[51 FR 3914, Jan. 30, 1986, as amended at 54
FR 5476, Feb. 3, 1989; 65 FR 15443, Mar. 22,
2000]

§ 400.28 Maintenance of records and
reports.

(a) A State must provide for the
maintenance of such operational
records as are necessary for Federal
monitoring of the State’s refugee reset-
tlement program in accordance with
part 74, Subpart D, of this title. This
recordkeeping must include:

(1) Documentation of services and as-
sistance provided, including identifica-
tion of individuals receiving those
services;

(2) Records on the location, progress,
and status of unaccompanied minor
refugee children, including the last
known address of parents; and

(3) Documentation that necessary
medical followup services and moni-
toring have been provided.

(b) A State must submit statistical
or programmatic information that the
Director determines to be required to
fulfill his or her responsibility under
the Act on refugees who receive assist-
ance and services which are provided,
or the costs of which are reimbursed,
under the Act.

(Approved by the Office of Management and
Budget under control number 0960–0418)

Subpart D—Immigration Status
and Identification of Refugees

SOURCE: 51 FR 3915, Jan. 30, 1986, unless
otherwise noted.

§ 400.40 Scope.

This subpart sets forth requirements
concerning the immigration status and
identification of eligible applicants for
assistance under title IV of the Act.

§ 400.41 Definitions

For purposes of this subpart—
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Applicant for asylum means an indi-
vidual who has applied for, but has not
been granted, asylum under section 208
of the Act.

Asylee means an individual who has
been granted asylum under section 208
of the Act.

DOCUMENTATION OF REFUGEE STATUS

§ 400.43 Requirements for documenta-
tion of refugee status.

(a) An applicant for assistance under
title IV of the Act must provide proof,
in the form of documentation issued by
the Immigration and Naturalization
Service (INS), of one of the following
statuses under the Act as a condition
of eligibility:

(1) Paroled as a refugee or asylee
under section 212(d)(5) of the Act;

(2) Admitted as a refugee under sec-
tion 207 of the Act;

(3) Granted asylum under section 208
of the Act;

(4) Cuban and Haitian entrants, in ac-
cordance with requirements in 45 CFR
part 401;

(5) Certain Amerasians from Vietnam
who are admitted to the U.S. as immi-
grants pursuant to section 584 of the
Foreign Operations, Export Financing,
and Related Programs Appropriations
Act, 1988 (as contained in section 101(e)
of Public Law 100–202 and amended by
the 9th proviso under Migration and
Refugee Assistance in title II of the
Foreign Operations, Export Financing,
and Related Programs Appropriations
Acts, 1989 (Public Law 100–461 as
amended)); or

(6) Admitted for permanent resi-
dence, provided the individual pre-
viously held one of the statuses identi-
fied above.

(b) The Director will issue instruc-
tions specifying the documentation
that applicants for assistance must
submit.

[51 FR 3915, Jan. 30, 1986, as amended at 65
FR 15443, Mar. 22, 2000]

§ 400.44 Restriction.
An applicant for asylum is not eligi-

ble for assistance under title IV of the
Act unless otherwise provided by Fed-
eral law.

[51 FR 3915, Jan. 30, 1986, as amended at 65
FR 15443, Mar. 22, 2000]

Subpart E—Refugee Cash
Assistance

SOURCE: 65 FR 15443, Mar. 22, 2000 unless
otherwise noted.

§ 400.45 Requirements for the oper-
ation of an AFDC-type RCA pro-
gram.

This section applies to a State’s RCA
program that follows the State’s rules
under the Aid to Families with Depend-
ent Children (AFDC) program under
title IV–A of the Social Security Act,
prior to amendment by Public Law 104–
33. A State must continue to apply
these rules to its RCA program until it
implements a new RCA program under
§ 400.56 or § 400.65. A State that receives
an approved waiver under § 400.300 to
continue an AFDC-type RCA program
must follow the rules in this section.

(a) Recovery of overpayments and cor-
rection of underpayments —The State
agency must comply with regulations
at § 233.20(a)(13) of this title governing
recovery of overpayments and correc-
tion of underpayments in the AFDC
program.

(b) Opportunity to apply for cash as-
sistance. (1) A State must provide any
individual wishing to do so, an oppor-
tunity to apply for cash assistance and
must determine the eligibility of each
applicant.

(2) In determining eligibility for cash
assistance, the State must—

(i) Comply with the regulations at
part 206 of this title governing applica-
tions, determinations of eligibility,
and furnishing assistance under public
assistance programs, as applicable to
the AFDC program;

(ii) Determine eligibility for other
cash assistance programs in accordance
with § 400.51; and

(iii) Comply with regulations at
§ 400.54(a)(3) and 400.68.

(c) Emergency cash assistance to refu-
gees—A State must comply with the
regulations at § 400.52.

(d) General eligibility requirements—A
State must comply with the regula-
tions at § 400.53.

(e) Consideration of income and re-
sources. In considering the income and
resources of applicants for and recipi-
ents of refugee cash assistance, the
State agency must:
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(1) Apply the regulations at
§ 233.20(a)(3) through (2) of this title for
considering income and resources of
AFDC applicants; and

(2) Apply the regulations at § 400.66(b)
through (d).

(f) Need standards and payment levels.
(1) In determining need for refugee
cash assistance, a State agency must
use the State’s AFDC need standards
established under § 233.20(a)(1) and (2) of
this title.

(2) In determining the amount of the
refugee cash assistance payment to an
eligible refugee who meets the stand-
ards in paragraph (f)(1) of this section
and applying the consideration of in-
come and resources in paragraph (e) of
this section and in § 400.66(b) through
(d), a State must pay 100 percent of the
payment level which would be appro-
priate for an eligible filing unit of the
same size under the AFDC program.

(3) The State agency may use the
date of application as the date refugee
cash assistance begins in order to pro-
vide payments quickly to newly ar-
rived refugees.

(g) Proration of shelter, utilities, and
similar needs—If a State prorated allow-
ances for shelter, utilities, and similar
needs in its AFDC program under
§ 233.20(a)(5) of this title, it must pro-
rate such allowances in the same man-
ner in its refugee assistance programs.

(h) Other AFDC requirements applica-
ble to refugee cash assistance—In admin-
istering the program of refugee cash
assistance, the State agency must also
apply the following AFDC regulations
in this title:

233.31 Budgeting methods for AFDC.
233.32 Payment and budget months

(AFDC).
233.33 Determining eligibility pro-

spectively for all payment months
(AFDC).

233.34 Computing the assistance
payment in the initial one or two
months (AFDC).

233.35 Computing the assistance
payment under retrospective budgeting
after the initial one or two months
(AFDC).

233.36 Monthly reporting (AFDC)—
which shall apply to recipients of ref-
ugee cash assistance who have been in
the United States more than 6 months.

233.37 How monthly reports are
treated and what notices are required
(AFDC).

235.110 Fraud.

GENERAL

§ 400.48 Basis and scope.
This subpart sets forth requirements

concerning grants to States under sec-
tion 412(e) of the Act for refugee cash
assistance (RCA). Sections 400.48
through 400.55 apply to both public/pri-
vate RCA programs and publicly-ad-
ministered RCA programs.

§ 400.49 Recovery of overpayments and
correction of underpayments.

The State agency or its designee
agency(s) must maintain a procedure
to ensure recovery of overpayments
and correction of underpayments in the
RCA program.

§ 400.50 Opportunity to apply for cash
assistance.

(a) A State or its designee agency(s)
must provide any individual wishing to
do so, an opportunity to apply for cash
assistance and must determine the eli-
gibility of each applicant as promptly
as possible within no more than 30 days
from the date of application.

(b) A State or its designee agency(s)
must inform applicants about the eligi-
bility requirements and the rights and
responsibilities of applicants and re-
cipients under the program.

(c) In determining eligibility for cash
assistance, the State or its designee
agency(s) must promptly refer elderly
or disabled refugees and refugees with
dependent children to other cash as-
sistance programs to apply for assist-
ance in accordance with § 400.51.

§ 400.51 Determination of eligibility
under other programs.

(a) TANF. For refugees determined
ineligible for cash assistance under the
TANF program, the State or its des-
ignee must determine eligibility for
refugee cash assistance in accordance
with §§ 400.53 and 400.59 in the case of
the public/private RCA program or
§§ 400.53 and 400.66 in the case of a pub-
licly-administered RCA program.

(b) Cash assistance to the aged, blind,
and disabled. (1) SSI. (i) The State
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agency or its designee must refer refu-
gees who are 65 years of age or older, or
who are blind or disabled, promptly to
the Social Security Administration to
apply for cash assistance under the SSI
program.

(ii) If the State agency or its des-
ignee determines that a refugee who is
65 years of age or older, or blind or dis-
abled, is eligible for refugee cash as-
sistance, it must furnish such assist-
ance until eligibility for cash assist-
ance under the SSI program is deter-
mined, provided the conditions of eligi-
bility for refugee cash assistance con-
tinue to be met.

(2) OAA, AB, APTD, or AABD. In
Guam, Puerto Rico, and the Virgin Is-
lands —

(i) Eligibility for cash assistance
under the OAA, AB, APTD, or AABD
program must be determined for refu-
gees who are 65 years or older, or who
are blind or disabled; and

(ii) If a refugee who is 65 years of age
or older, or blind or disabled, is deter-
mined to be eligible for refugee cash
assistance, such assistance must be
furnished until eligibility for cash as-
sistance under the OAA, AB, APTD, or
AABD program is determined, provided
the conditions of eligibility for refugee
cash assistance continue to be met.

§ 400.52 Emergency cash assistance to
refugees.

If the State agency or its designee
determines that a refugee has an ur-
gent need for cash assistance, it should
process the application for cash assist-
ance as quickly as possible and issue
the initial payment to the refugee on
an emergency basis.

§ 400.53 General eligibility require-
ments.

(a) Eligibility for refugee cash assist-
ance is limited to those who—

(1) Are new arrivals who have resided
in the U.S. less than the RCA eligi-
bility period determined by the ORR
Director in accordance with § 400.211;

(2) Are ineligible for TANF, SSI,
OAA, AB, APTD, and AABD programs;

(3) Meet immigration status and
identification requirements in subpart
D of this part or are the dependent
children of, and part of the same fam-
ily unit as, individuals who meet the

requirements in subpart D, subject to
the limitation in § 400.208 with respect
to nonrefugee children; and

(4) Are not full-time students in in-
stitutions of higher education, as de-
fined by the Director.

(b) A refugee may be eligible for ref-
ugee cash assistance under this subpart
during a period to be determined by the
Director in accordance with § 400.211.

§ 400.54 Notice and hearings.

(a) Timely and adequate notice. (1) A
written notice must be sent or provided
to a recipient at least 10 days before
the date upon which refugee cash as-
sistance will be reduced, suspended, or
terminated.

(2) In providing notice to an appli-
cant or recipient to indicate that as-
sistance has been authorized, denied,
reduced, suspended, or terminated, the
written notice must clearly state the
action that will be taken, the reasons
for the action, and the right to request
a hearing.

(3) In providing notice to an appli-
cant or recipient to indicate that as-
sistance has been authorized, denied,
reduced, suspended, or terminated, the
State or its designee agency(s) must
specify the program(s) to which the no-
tice applies, clearly distinguishing be-
tween RCA and other assistance pro-
grams. For example, in the case of a
publicly-administered program, if a
refugee applies for assistance and is de-
termined ineligible for TANF but eligi-
ble for refugee cash assistance, the no-
tice to the applicant must specify
clearly the determinations with re-
spect both to TANF and to refugee
cash assistance. When a recipient of
refugee cash assistance is notified of
termination because of reaching the
time limit on such assistance, the
State or its designee must review the
case file to determine possible eligi-
bility for TANF or GA due to changed
circumstances and the notice to the re-
cipient must indicate the result of that
determination as well as the termi-
nation of RCA.

(b) Hearings. All applicants for and
recipients of refugee cash assistance
must be provided an opportunity for a
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hearing to contest adverse determina-
tions. States must ensure that hear-
ings meet the due process standards in
Goldberg v. Kelly, 397 U.S. 254 (1970).

(1) Public/private RCA programs. The
State must specify in the public/pri-
vate RCA plan the hearing procedures
to be used in the RCA program. The
plan may specify that the local reset-
tlement agency(s) will refer all hearing
requests to a State-administered hear-
ing process. If the plan does not specify
the use of a State-administered hearing
process, then the procedures to be fol-
lowed must include:

(i) The State or local resettlement
agency(s) responsible for the provision
of RCA must provide an applicant for
or recipient of refugee cash assistance
an opportunity for an oral hearing to
contest adverse determinations. Hear-
ings must be conducted by an impartial
official or designee of the State or
local resettlement agency who has not
been involved directly in the initial de-
termination of the action in question.

(ii) The State must ensure that pro-
cedures are established to provide refu-
gees a right of final appeal for an in-
person hearing provided by an impar-
tial, independent entity outside of the
local resettlement agency.

(iii) Final administrative action
must be taken within 60 days from the
date of a request for a hearing.

(2) Publicly-administered RCA pro-
grams. The State must specify in the
State Plan referenced in § 400.4 the pub-
lic agency hearing procedures it in-
tends to use in the RCA program.

(3) In both a public/private RCA pro-
gram and a publicly-administered RCA
program, the written notice of any
hearing determination must ade-
quately explain the basis for the deci-
sion and the refugee’s right to request
any further administrative or judicial
review.

(4) In both a public/private RCA pro-
gram and a publicly-administered RCA
program, a refugee’s benefits may not
be terminated prior to completion of
final administrative action, but are
subject to recovery by the agency if
the action is sustained.

(5) In both a public/private RCA pro-
gram and a publicly-administered RCA
program, a hearing need not be granted
when Federal law requires automatic

grant adjustments for classes of recipi-
ents unless the reason for an individual
appeal is an incorrect grant computa-
tion.

(6) In both a public/private RCA pro-
gram and a publicly-administered RCA
program, a hearing need not be granted
when assistance is terminated because
the eligibility time period imposed by
law has been reached, unless there is a
disputed issue of fact that is unre-
solved by the process in § 400.23.

§ 400.55 Availability of agency policies.
A State, or the agency(s) responsible

for the provision of RCA, must make
available to refugees the written poli-
cies of the RCA program, including
agency policies regarding eligibility
standards, the duration and amount of
cash assistance payments, the require-
ments for participation in services, the
penalties for non-cooperation, and cli-
ent rights and responsibilities to en-
sure that refugees understand what
they are eligible for, what is expected
of them, and what protections are
available to them. The State, or the
agency(s) responsible for the provision
of RCA, must ensure that agency pol-
icy materials and all notices required
in §§ 400.54, 400.82, and 400.83, are made
available in written form in English
and in appropriate languages where a
significant number or proportion of the
recipient population needs information
in a particular language. In regard to
refugee language groups that con-
stitute a small number or proportion of
the recipient population, the State, or
the agency(s) responsible for the provi-
sion of RCA, at a minimum, must use
an alternative method, such as verbal
translation in the refugee’s native lan-
guage, to ensure that the content of
the agency’s policies is effectively
communicated to each refugee.

PUBLIC/PRIVATE RCA PROGRAM

§ 400.56 Structure.
(a) States may choose to enter into a

partnership agreement with local re-
settlement agencies for the operation
of a public/private RCA program. Sec-
tions 400.56 through 400.63 apply to the
public/private RCA program.

(b) The public/private RCA program
must be administered by the State
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through contracts or grants with local
resettlement agencies or a lead reset-
tlement agency that provides initial
resettlement services under the terms
of the Department of State Cooperative
Agreement for Reception and Place-
ment.

(c) The public/private RCA program
must be statewide, unless the State de-
termines that it is not in the best in-
terests of refugees to provide a public/
private RCA program in a particular
area of the State.

(d) Local resettlement agencies may
be responsible for determining eligi-
bility, and authorizing and providing
payments to eligible refugees.

(e) States and local resettlement
agencies may not propose to operate a
public/private RCA program and a pub-
licly-administered RCA program in the
same geographic location.

(f) States must ensure the provision
of RCA assistance to eligible refugees
in the State who are sponsored by local
resettlement agencies in bordering
states, where applicable.

§ 400.57 Planning and consultation
process.

A State that wishes to establish a
public/private RCA program must en-
gage in a planning and consultation
process with the local agencies that re-
settle refugees in the State to develop
a public/private RCA plan in accord-
ance with the requirements under
§ 400.58.

(a) Primary participants in the plan-
ning process must include representa-
tives of the State and each local agen-
cy that resettles refugees in the State.
During the planning process, the State
must fully consult with representatives
of counties, refugee mutual assistance
associations (MAAs), local community
services agencies, national voluntary
agencies that resettle refugees in the
State, representatives of each refugee
ethnic group, and other agencies that
serve refugees.

(b) Each local resettlement agency
that resettles refugees in the State
must inform its national resettlement
agency of the proposed public/private
RCA program and must obtain a letter
of agreement from the national agency
that indicates that the national agency
supports the public/private RCA plan

and will continue to place refugees in
the State under the public/private RCA
program.

§ 400.58 Content and submission of
public/private RCA plan.

(a) States and local resettlement
agencies must develop a public/private
RCA plan which describes how the
State and local resettlement agencies
will administer and provide refugee
cash assistance to eligible refugees.
The plan must describe the agreed-
upon public/private RCA program in-
cluding:

(1) The proposed income standard to
be used to determine RCA eligibility;

(2) The proposed payment levels to be
used to provide cash assistance to eligi-
ble refugees;

(3) Assurance that the payment lev-
els established are not lower than the
comparable State TANF amounts;

(4) A detailed description of how ben-
efit payments will be structured, in-
cluding a description of employment
incentives and/or income disregards to
be used, if any, as well as methods of
payment to be used, such as direct cash
or vendor payments;

(5) A description of how all RCA eli-
gible refugees residing in the State will
have reasonable access to cash assist-
ance and services;

(6) A description of the procedures to
be used to ensure appropriate protec-
tions and due process for refugees, such
as the correction of underpayments,
notice of adverse action and the right
to mediation, a pre-dermination hear-
ing, and an appeal to an independent
entity;

(7) A description of proposed exemp-
tions from participation in employ-
ability services;

(8) A description of the employment
and self-sufficiency services to be pro-
vided to RCA recipients by—

(i) Local resettlement agencies under
contract or grant, and/or

(ii) Other refugee services providers;
(9) Procedures for providing RCA to

eligible secondary migrants who move
to the State, including secondary mi-
grants who were sponsored by a local
resettlement agency that does not have
a presence in the receiving State;

(10) If applicable, provisions for pro-
viding assistance to refugees resettling
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in the State who are sponsored by a
local resettlement agency in a bor-
dering State which does not have an of-
fice in the State of resettlement;

(11) A description of the procedures
to be used to safeguard the disclosure
of information regarding refugee cli-
ents;

(12) Letters of agreement from the
national voluntary resettlement agen-
cies that indicate support for the pro-
posed public/private RCA program and
indicate that refugee placements in the
State will continue under the public/
private RCA program;

(13) A breakdown of the proposed pro-
gram and administrative costs of both
the cash assistance and service compo-
nents of the public/private RCA pro-
gram, including any per capita caps on
administrative costs only if a State
proposes to use such caps; and

(14) The proposed implementation
date for the State’s public/private RCA
program;

(b) In cases where the State, after
consultation with the local resettle-
ment agencies in the State, determines
that a public/private RCA program is
not feasible statewide and proposes to
implement a public/private RCA pro-
gram in only a portion of the State and
to operate a publicly-administered
RCA program in the balance of the
State, the State’s RCA plan must in-
clude the information required in
§ 400.65(b).

(c) The plan must be signed by the
Governor or his or her designee.

(d) The Director of ORR will follow
the procedures in § 400.8 for the ap-
proval of public/private RCA plans. An
approved public/private RCA plan will
be incorporated into the refugee pro-
gram State Plan.

(e) Any amendments to the public/
private RCA plan must be developed in
consultation with the local resettle-
ment agencies and must be submitted
to ORR in accordance with § 400.8. The
Director of ORR will follow the proce-
dures in § 400.8 for approval of amend-
ments to public/private RCA plans.

§ 400.59 Eligibility for the public/pri-
vate RCA program.

(a) Eligibility for refugee cash assist-
ance under the public/private program
is limited to those who meet the in-

come eligibility standard established
by the State after consultation with
local resettlement agencies in the
State.

(b) Any resources remaining in the
applicant’s country of origin may not
be considered in determining income
eligibility.

(c) A sponsor’s income and resources
may not be considered to be accessible
to a refugee solely because the person
is serving as a sponsor.

(d) Any cash grant received by a ref-
ugee under the Department of State or
Department of Justice Reception and
Placement programs may not be con-
sidered in determining income eligi-
bility.

§ 400.60 Payment levels.
(a) Under the public/private RCA pro-

gram, States and the local resettle-
ment agencies contracted or awarded
grants to administer the RCA program
must make monthly cash assistance
payments to eligible refugees that do
not exceed the following payment ceil-
ings, according to the number of per-
sons in the family unit, except as noted
in paragraphs (b) and (c) of this sec-
tion. For family units greater than 4
persons, the payment ceiling may be
increased by $70 for each additional
person.

Size of family unit
Monthly
payment
ceiling

1 person ................................................................. $335
2 persons ............................................................... 450
3 persons ............................................................... 570
4 persons ............................................................... 685

(b) States and local resettlement
agencies may not make payments to
refugees that are lower than the
State’s TANF payment for the same
sized family unit. In States that have
TANF payment levels that are higher
than the ceilings established in this
section, States and local resettlement
agencies must provide payment levels
under the public/private RCA program
that are comparable to the State’s
TANF payment levels.

(c) Income disregards and other in-
centives. (1) States and local resettle-
ment agencies may design an assist-
ance program that combines RCA pay-
ments with income disregards or other
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incentives such as employment bo-
nuses, or graduated payments in order
to encourage early employment and
self-sufficiency, as long as the total
combined payments to a refugee do not
exceed the ORR monthly ceilings es-
tablished in this section multiplied by
the allowable number of months of
RCA eligibility.

(2) States that elect to exceed month-
ly payment ceilings in order to provide
employment incentives must budget
their resources to ensure that suffi-
cient RCA funds are available to cover
a refugee’s cash assistance needs in the
latter months of a refugee’s eligibility
period, if needed.

(d) If the Director determines that
the payment ceilings need to be ad-
justed for inflation, the Director will
publish a document in the FEDERAL
REGISTER announcing the new payment
ceilings.

§ 400.61 Services to public/private RCA
recipients.

(a) Services provided to recipients of
refugee cash assistance in the public/
private RCA program may be provided
by the local resettlement agencies that
administer the public/private RCA pro-
gram or by other refugee service agen-
cies.

(b) Allowable services under the pub-
lic/private program are limited to
those services described in §§ 400.154 and
400.155 and are to be funded in accord-
ance with § 400.206.

(c) In public/private programs in
which local resettlement agencies are
responsible for administering both cash
assistance and services, States and
local resettlement agencies must co-
ordinate on a regular basis with ref-
ugee mutual assistance associations
and other ethnic representatives that
represent or serve the ethnic popu-
lations that are being resettled in the
U.S. to ensure that the services pro-
vided under the public/private RCA
program:

(1) Are appropriate to the linguistic
and cultural needs of the incoming pop-
ulations; and

(2) Are coordinated with the longer-
term resettlement services frequently

provided by ethnic community organi-
zations after the end of the time-lim-
ited RCA eligibility period.

(d) In public/private programs in
which the agencies responsible for pro-
viding services to RCA recipients are
not the same agencies that administer
the cash assistance program, the State
must:

(1) Establish procedures to ensure
close coordination between the local
resettlement agencies that provide
cash assistance and the agencies that
provide services to RCA recipients; and

(2) Set up a system of accountability
that identifies the responsibilities of
each participating agency and holds
these agencies accountable for the re-
sults of the program components for
which they are responsible.

§ 400.62 Treatment of eligible sec-
ondary migrants, asylees, and
Cuban/Haitian entrants.

The State and local resettlement
agencies must establish procedures to
ensure that eligible secondary migrant
refugees, asylees, and Cuban/Haitian
entrants have access to public/private
RCA assistance if they wish to apply.
In developing these procedures, consid-
eration must be given to ensuring cov-
erage of eligible secondary migrants
and other eligible applicants who were
sponsored by a resettlement agency
which does not have a presence in the
State or who were not sponsored by
any agency.

§ 400.63 Preparation of local resettle-
ment agencies.

The State and the national voluntary
agencies whose affiliate agencies will
be responsible for implementing the
public/private RCA program:

(a) Must determine the training need-
ed to enable local resettlement agen-
cies to achieve a smooth implementa-
tion of the RCA program; and

(b) Must provide the training in a
uniform way to ensure that all local re-
settlement agencies in the State will
implement the public/private RCA pro-
gram in a consistent manner.
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PUBLICLY-ADMINISTERED RCA
PROGRAMS

§ 400.65 Continuation of a publicly-ad-
ministered RCA program.

Sections 400.65 through 400.69 apply
to publicly-administered RCA pro-
grams. If a State chooses to operate a
publicly-administered RCA program:

(a) The State may operate its refugee
cash assistance program consistent
with its TANF program.

(b) The State must submit an amend-
ment to its State Plan, describing the
elements of its TANF program that
will be used in its refugee cash assist-
ance program.

§ 400.66 Eligibility and payment levels
in a publicly-administered RCA pro-
gram.

(a) In administering a publicly-ad-
ministered refugee cash assistance pro-
gram, the State agency must operate
its refugee cash assistance program
consistent with the provisions of its
TANF program in regard to:

(1) The determination of initial and
on-going eligibility (treatment of in-
come and resources, budgeting meth-
ods, need standard);

(2) The determination of benefit
amounts (payment levels based on size
of the assistance unit, income dis-
regards);

(3) Proration of shelter, utilities, and
similar needs; and

(4) Any other State TANF rules re-
lating to financial eligibility and pay-
ments.

(b) The State agency may not con-
sider any resources remaining in the
applicant’s country of origin in deter-
mining income eligibility.

(c) The State agency may not con-
sider a sponsor’s income and resources
to be accessible to a refugee solely be-
cause the person is serving as a spon-
sor.

(d) The State agency may not con-
sider any cash grant received by the
applicant under the Department of
State or Department of Justice Recep-
tion and Placement programs.

(e) The State agency may use the
date of application as the date refugee
cash assistance begins in order to pro-
vide payments quickly to newly ar-
rived refugees.

§ 400.67 Non-applicable TANF require-
ments.

States that choose to operate an RCA
program modeled after TANF may not
apply certain TANF requirements to
refugee cash assistance applicants or
recipients as follows: TANF work re-
quirements may not apply to RCA ap-
plicants or recipients, and States must
meet the requirements in subpart I of
this part with respect to the provision
of services for RCA recipients.

§ 400.68 Notification to local resettle-
ment agency.

(a) The State must notify promptly
the local resettlement agency which
provided for the initial resettlement of
a refugee whenever the refugee applies
for refugee cash assistance under a
publicly-administered RCA program.

(b) The State must contact the appli-
cant’s sponsor or the local resettle-
ment agency concerning offers of em-
ployment and inquire whether the ap-
plicant has voluntarily quit employ-
ment or has refused to accept an offer
of employment within 30 consecutive
days immediately prior to the date of
application, in accordance with
§ 400.77(a).

§ 400.69 Alternative RCA programs.
A State that determines that a pub-

lic/private RCA program or a publicly-
administered program modeled after
its TANF program is not the best ap-
proach for the State may choose in-
stead to establish an alternative ap-
proach under the Wilson/Fish program,
authorized by section 412(e)(7) of the
INA.

Subpart F—Requirements for Em-
ployability Services and Em-
ployment

SOURCE: 54 FR 5477, Feb. 3, 1989, unless oth-
erwise noted.

§ 400.70 Basis and scope.
This subpart sets forth requirements

for applicants for and recipients of ref-
ugee cash assistance under both the
public/private RCA program and the
publicly-administered RCA program
concerning registration for employ-
ment services, participation in social
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services or targeted assistance, and ac-
ceptance of appropriate employment
under section 412(e)(2)(A) of the Act. A
refugee who is an applicant for or re-
cipient of refugee cash assistance must
comply with the requirements in this
subpart.

[60 FR 33602, June 28, 1995, as amended at 65
FR 15448, Mar. 22, 2000]

§ 400.71 Definitions.
For purposes of this subpart and Sub-

part I—
Appropriate agency providing employ-

ment services means an agency pro-
viding services specified under
§ 400.154(a) of this part which are spe-
cifically designed to assist refugees in
becoming employed, which must in-
clude an established program of job re-
ferral to, and job placement with, pri-
vate employers, and which must be de-
termined acceptable by the State.

Employability plan means an individ-
ualized written plan for a refugee reg-
istered for employment services that
sets forth a program of services in-
tended to result in the earliest possible
employment of the refugee.

Employability services means services,
as specified in § 400.154 of this part, de-
signed to enable an individual to ob-
tain employment and to improve the
employability or work skills of the in-
dividual.

Employable means not exempt from
registration for employment services
under § 400.76 of this part.

Employment services means the serv-
ices specified in § 400.154(a) of this part.

Family self-sufficiency plan means a
plan that addresses the employment-
related service needs of the employable
members in a family for the purpose of
enabling the family to become self-sup-
porting through the employment of one
or more family members.

Registrant means an individual who
has registered for employment services
under § 400.75 of this part.

[54 FR 5477, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 65 FR 15448, Mar. 22, 2000]

§ 400.72 Arrangements for employ-
ability services.

Paragraphs (a) and (b) of this section
apply equally to States that operate a
public/private RCA program and to

States that operate a publicly-adminis-
tered RCA program. Paragraph (c) ap-
plies only to publicly-administered
RCA programs.

(a) The State agency must make such
arrangements as are necessary to en-
able refugees to meet the requirements
of, and receive the employability serv-
ices specified in, this subpart.

(b) If a State agency makes such ar-
rangements with another agency or
agencies, it must retain responsibility
for meeting the requirements in this
subpart.

(c) In order for an agency to qualify
to receive referrals from the State
agency of refugees required to register
for employability services, such agency
must agree to advise the State agency
whenever such a refugee fails or refuses
to participate in the required services
or to accept an offer of employment.

[54 FR 5477, Feb. 3, 1989, as amended at 65 FR
15448, Mar. 22, 2000]

GENERAL REQUIREMENTS

§ 400.75 Registration for employment
services, participation in employ-
ability service programs and tar-
geted assistance programs, going to
job interviews, and acceptance of
appropriate offers of employment.

(a) As a condition for receipt of ref-
ugee cash assistance, a refugee who is
not exempt under § 400.76 of this sub-
part must, except for good cause
shown—

(1) Register with an ‘‘appropriate
agency providing employment serv-
ices,’’ as defined in § 400.71, and within
30 days of receipt of aid participate in
the employment services provided by
such agency, as defined in § 400.154(a) of
this part.

(2) Go to a job interview which is ar-
ranged by the State agency or its des-
ignee.

(3) Accept at any time, from any
source, an offer of employment, as de-
termined to be appropriate by the
State agency or its designee.

(4) Participate in any employability
service program which provides job or
language training in the area in which
the refugee resides, which is funded
under section 412(c) of the Act, and
which is determined to be available
and appropriate for that refugee; or if
such a program funded under section
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412(c) is not available or appropriate in
the area in which the refugee resides,
any other available and appropriate
program in such area.

(5) Participate in any targeted assist-
ance program in the area in which the
refugee resides, which is funded under
section 412(c) of the Act, and which is
determined to be available and appro-
priate for that refugee.

(6)(i) Accept an offer of employment
which is determined to be appropriate
by the local resettlement agency which
was responsible for the initial resettle-
ment of the refugee or by the appro-
priate State or local employment serv-
ice;

(ii) Go to a job interview which is ar-
ranged through such agency or service;
and

(iii) Participate in a social service or
targeted assistance program which
such agency or service determines to
be available or appropriate.

(b) The State agency or its designee
must permit, but may not require, the
voluntary registration for employment
services of an applicant or recipient
who is exempt under § 400.76 of this
part.

[54 FR 5477, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 65 FR 15448, Mar. 22, 2000]

§ 400.76 Criteria for exemption from
registration for employment serv-
ices, participation in employability
service programs, and acceptance
of appropriate offers of employ-
ment.

States and local resettlement agen-
cies operating a public/private RCA
program, as well as States operating a
publicly-administered RCA program,
may determine what specific exemp-
tions, if any, are appropriate for recipi-
ents of a time-limited RCA program in
their State.

[65 FR 15448, Mar. 22, 2000]

§ 400.77 Effect of quitting employment
or failing or refusing to participate
in required services.

(a) As a condition of eligibility for
refugee cash assistance, an employable
applicant may not, without good cause,
within 30 consecutive calendar days
immediately prior to the application
for assistance (or such longer period re-
quired by § 400.82(c)(2), if applicable),

have voluntarily quit employment or
have refused to accept an offer of em-
ployment determined to be appropriate
by the State agency or its designee,
using criteria set forth in § 400.81.

(b) As a condition of continued re-
ceipt of refugee cash assistance, an em-
ployable recipient may not, without
good cause, voluntarily quit employ-
ment or fail or refuse to meet the re-
quirements of § 400.75(a).

[54 FR 5477, Feb. 3, 1989, as amended at 65 FR
15448, Mar. 22, 2000]

§ 400.79 Development of an employ-
ability plan.

(a) An individual employability plan
must be developed as part of a family
self-sufficiency plan where applicable
for each recipient of refugee cash as-
sistance in a family unit who is not ex-
empt under § 400.76 of this part.

(b) If such a plan has been developed
by the local resettlement agency which
sponsored the refugee, or its designee,
the State agency, or its designee, may
accept this plan if it determines that
the plan is appropriate for the refugee
and meets the requirements of this
subpart.

(c) The employability plan must—
(1) Be designed to lead to the earliest

possible employment and not be struc-
tured in such a way as to discourage or
delay employment or job-seeking; and

(2) Contain a definite employment
goal, attainable in the shortest time
period consistent with the employ-
ability of the refugee in relation to job
openings in the area.

[54 FR 5477, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 65 FR 15448, Mar. 22, 2000]

CRITERIA FOR APPROPRIATE EMPLOY-
ABILITY SERVICES AND EMPLOYMENT

§ 400.81 Criteria for appropriate em-
ployability services and employ-
ment.

The State agency or its designee
must determine if employability serv-
ices and employment are appropriate
in accordance with the following cri-
teria:

(a) The services or employment must
meet the following criteria, or, if ap-
proved by the Director, the comparable
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criteria applied by the State in an al-
ternative program for TANF recipi-
ents:

(1) All assignments must be within
the scope of the individual’s employ-
ability plan. The plan may be modified
to reflect changed services or employ-
ment conditions.

(2) The services or employment must
be related to the capability of the indi-
vidual to perform the task on a regular
basis. Any claim of adverse effect on
physical or mental health must be
based on adequate medical testimony
from a physician or licensed or cer-
tified psychologist indicating that par-
ticipation would impair the individ-
ual’s physical or mental health.

(3) The total daily commuting time
to and from home to the service or em-
ployment site must not normally ex-
ceed 2 hours, not including the trans-
porting of a child to and from a child
care facility, unless a longer com-
muting distance or time is generally
accepted in the community, in which
case the round trip commuting time
must not exceed the generally accepted
community standards.

(4) When child care is required, the
care must meet the standards normally
required by the State in its work and
training programs for TANF recipients.

(5) The service or work site to which
the individual is assigned must not be
in violation of applicable Federal,
State, or local health and safety stand-
ards.

(6) Assignments must not be made
which are discriminatory in terms of
age, sex, race, creed, color, or national
origin.

(7) Appropriate work may be tem-
porary, permanent, full-time, part-
time, or seasonal work if such work
meets the other standards of this sec-
tion.

(8) The wage shall meet or exceed the
Federal or State minimum wage law,
whichever is applicable, or if such laws
are not applicable, the wage shall not
be substantially less favorable than the
wage normally paid for similar work in
that labor market.

(9) The daily hours of work and the
weekly hours of work shall not exceed
those customary to the occupation.
And

(10) No individual may be required to
accept employment if:

(i) The position offered is vacant due
to a strike, lockout, or other bona fide
labor dispute; or

(ii) The individual would be required
to work for an employer contrary to
the conditions of his existing member-
ship in the union governing that occu-
pation. However, employment not gov-
erned by the rules of a union in which
he or she has membership may be
deemed appropriate.

(11) In addition to meeting the other
criteria of this paragraph, the quality
of training must meet local employers’
requirements so that the individual
will be in a competitive position within
the local labor market. The training
must also be likely to lead to employ-
ment which will meet the appropriate
work criteria.

(b) If an individual is a professional
in need of professional refresher train-
ing and other recertification services
in order to qualify to practice his or
her profession in the United States, the
training may consist of full-time at-
tendance in a college or professional
training program, provided that such
training: Is approved as part of the in-
dividual’s employability plan by the
State agency, or its designee; does not
exceed one year’s duration (including
any time enrolled in such program in
the United States prior to the refugee’s
application for assistance); is specifi-
cally intended to assist the profes-
sional in becoming relicensed in his or
her profession; and, if completed, can
realistically be expected to result in
such relicensing. This training may
only be made available to individuals
who are employed.

(c) A job offered, if determined appro-
priate under the requirements of this
subpart, is required to be accepted by
the refugee without regard to whether
such job would interrupt a program of
services planned or in progress unless
the refugee is currently participating
in a program in progress of on-the-job
training (as described in § 400.154(c)) or
vocational training (as described in
§ 400.154(e)) which meets the require-
ments of this part and which is being
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carried out as part of an approved em-
ployability plan.

[54 FR 5477, Feb. 3, 1989, as amended at 65 FR
15448, Mar. 22, 2000]

FAILURE OR REFUSAL TO ACCEPT EM-
PLOYABILITY SERVICES OR EMPLOY-
MENT

§ 400.82 Failure or refusal to accept
employability services or employ-
ment.

(a) Termination of assistance. When,
without good cause, an employable
non-exempt recipient of refugee cash
assistance under the public/private
RCA program or under a publicly-ad-
ministered RCA program has failed or
refused to meet the requirements of
§ 400.75(a) or has voluntarily quit a job,
the State, or the agency(s) responsible
for the provision of RCA, must termi-
nate assistance in accordance with
paragraphs (b) and (c) of this section.

(b) Notice of intended termination—(1)
In cases of proposed action to reduce,
suspend, or terminate assistance, the
State or the agency(s) responsible for
the provision of RCA, must give timely
and adequate notice, in accordance
with adverse action procedures re-
quired at § 400.54.

(2) The State, or the agency(s) re-
sponsible for the provision of RCA,
must provide written procedures in
English and in appropriate languages,
in accordance with requirements in
§ 400.55, for the determination of good
cause, the sanctioning of refugees who
do not comply with the requirements
of the program, and for the filing of ap-
peals by refugees.

(3) In addition to the requirements in
§ 400.54, the written notice must in-
clude—

(i) An explanation of the reason for
the action and the proposed adverse
consequences; and

(ii) Notice of the recipient’s right to
mediation and a hearing under § 400.83.

(4) A written notice in English and a
written translated notice, or a verbal
translation of the notice, in accordance
with the requirements in § 400.55, must
be sent or provided to a refugee at least
10 days before the date upon which the
action is to become effective.

(c) Sanctions. (1) If the sanctioned in-
dividual is the only member of the fil-

ing unit, the assitance shall be termi-
nated. If the filing unit includes other
members, the State shall not take into
account the sanctioned individual’s
needs in determining the filing unit’s
need for assistance.

(2) The sanction applied in paragraph
(b)(3)(i) of this section shall remain in
effect for 3 payment months for the
first such failure and 6 payment
months for any subsequent such fail-
ure.

[54 FR 5477, Feb. 3, 1989, as amended at 60 FR
33602, June 28, 1995; 65 FR 15448, Mar. 22, 2000]

§ 400.83 Mediation and fair hearings.
(a) Mediation. (1) Public/private RCA

program. The State must ensure that a
mediation period prior to imposition of
sanctions is provided to refugees by
local resettlement agencies under the
public/private RCA program. Mediation
shall begin as soon as possible, but no
later than 10 days following the date of
failure or refusal to participate, and
may continue for a period not to ex-
ceed 30 days. Either the State (or local
resettlement agency(s) responsible for
the provision of RCA) or the recipient
may terminate this period sooner when
either believes that the dispute cannot
be resolved by mediation.

(2) Publicly-administered RCA pro-
grams. Under a publicly-administered
RCA program, the State must use the
same procedures for mediation/concil-
iation as those used in its TANF pro-
gram, if available.

(b) Hearings. The State or local reset-
tlement agency(s) responsible for the
provision of RCA must provide an ap-
plicant for, or recipient of, refugee
cash assistance an opportunity for a
hearing, using the same procedures and
standards set forth in § 400.54, to con-
test a determination concerning em-
ployability, or failure or refusal to
carry out job search or to accept an ap-
propriate offer of employability serv-
ices or employment, resulting in denial
or termination of assistance.

[65 FR 15448, Mar. 22, 2000]

Subpart G—Refugee Medical
Assistance

SOURCE: 54 FR 5480, Feb. 3, 1989, unless oth-
erwise noted.
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§ 400.90 Basis and scope.
This subpart sets forth requirements

concerning grants to States under sec-
tion 412(e) of the Act for refugee med-
ical assistance (RMA), as defined at
§ 400.2 of this part.

§ 400.91 Definitions.
For purposes of this subpart—
Medically needy means individuals

who are eligible for medical assistance
under a State’s approved Medicaid
State plan in accordance with section
1902(a)(10)(C) of the Social Security
Act.

Spend down means to deduct from
countable income incurred medical ex-
penses, thereby lowering the amount of
countable income to a level that meets
financial eligibility requirements in
accordance with 42 CFR 435.831 (or, as
applicable to Guam, the Virgin Islands,
and Puerto Rico, 42 CFR 436.831).

APPLICATIONS, DETERMINATIONS OF ELI-
GIBILITY, AND FURNISHING ASSISTANCE

§ 400.93 Opportunity to apply for med-
ical assistance.

(a) A State must provide any indi-
vidual wishing to do so an opportunity
to apply for medical assistance and
must determine the eligibility of each
applicant.

(b) In determining eligibility for
medical assistance, the State agency
must comply with regulations gov-
erning applications, determinations of
eligibility, and furnishing Medicaid (in-
cluding the opportunity for fair hear-
ings) in the States and the District of
Columbia under 42 CFR part 435, sub-
part J, and in Guam, Puerto Rico, and
the Virgin Islands under 42 CFR part
436, subpart J, and 42 CFR part 431, sub-
part E.

(c) Notwithstanding any other provi-
sion of law, the State must notify
promptly the agency (or local affiliate)
which provided for the initial resettle-
ment of a refugee whenever the refugee
applies for medical assistance.

(d) In providing notice to an appli-
cant or recipient to indicate that as-
sistance has been authorized or that it
has been denied or terminated, the
State must specify the program(s) to
which the notice applies, clearly dis-
tinguishing between refugee medical

assistance and Medicaid or the State
Children’s Health Insurance Program
(SCHIP). For example, if a refugee ap-
plies for assistance, is determined in-
eligible for Medicaid or the State Chil-
dren’s Health Insurance Program
(SCHIP) but eligible for refugee med-
ical assistance, the notice must specify
clearly the determinations with re-
spect both to Medicaid or the State
Children’s Health Insurance Program
(SCHIP) and to refugee medical assist-
ance.

[54 FR 5480, Feb. 3, 1989, as amended at 65 FR
15449, Mar. 22, 2000]

§ 400.94 Determination of eligibility
for Medicaid.

(a) The State must determine Med-
icaid and SCHIP eligibility under its
Medicaid and SCHIP State plans for
each individual member of a family
unit that applies for medical assist-
ance.

(b) A State that provides Medicaid to
medically needy individuals in the
State under its State plan must deter-
mine a refugee applicant’s eligibility
for Medicaid as medically needy.

(c) A State must provide medical as-
sistance under the Medicaid and SCHIP
programs to all refugees eligible under
its State plans.

(d) If the appropriate State agency
determines that the refugee applicant
is not eligible for Medicaid or SCHIP
under its State plans, the State must
determine the applicant’s eligibility
for refugee medical assistance.

[54 FR 5480, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 65 FR 15449, Mar. 22, 2000]

CONDITIONS OF ELIGIBILITY FOR
REFUGEE MEDICAL ASSISTANCE

§ 400.100 General eligibility require-
ments.

(a) Eligibility for refugee medical as-
sistance is limited to those refugees
who—

(1) Are ineligible for Medicaid or
SCHIP but meet the financial eligi-
bility standards under § 400.101;

(2) Meet immigration status and
identification requirements in subpart
D of this part or are the dependent
children of, and part of the same assist-
ance unit as, individuals who meet the
requirements in subpart D, subject to
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the limitation in § 400.208 of this part
with respect to nonrefugee children;

(3) Meet eligibility requirements and
conditions in this subpart;

(4) Provide the name of the resettle-
ment agency which resettled them; and

(5) Are not full-time students in in-
stitutions of higher education, as de-
fined by the Director, except where
such enrollment is approved by the
State, or its designee, as part of an in-
dividual employability plan for a ref-
ugee under § 400.79 of this part or a plan
for an unaccompanied minor in accord-
ance with § 400.112.

(b) A refugee may be eligible for ref-
ugee medical assistance under this sub-
part during a period of time to be de-
termined by the Director in accordance
with § 400.211.

(c) The State agency may not require
that a refugee actually receive or apply
for refugee cash assistance as a condi-
tion of eligibility for refugee medical
assistance.

(d) All recipients of refugee cash as-
sistance who are not eligible for Med-
icaid or SCHIP are eligible for refugee
medical assistance.

[45 FR 59323, Sept. 9, 1980, as amended at 58
FR 46090, Sept. 1, 1993; 58 FR 64507, Dec. 8,
1993; 60 FR 33603, June 28, 1995; 65 FR 15449,
Mar. 22, 2000]

§ 400.101 Financial eligibility stand-
ards.

In determining eligibility for refugee
medical assistance, the State agency
must use—

(a) In States with medically needy
programs under 42 CFR part 435, sub-
part D:

(1) The State’s medically needy fi-
nancial eligibility standards estab-
lished under 42 CFR part 435, subpart I,
and as reflected in the State’s approved
title XIX State Medicaid plan; or

(2) A financial eligibility standard es-
tablished at up to 200% of the national
poverty level; and

(b) In States without a medically
needy program:

(1) The State’s AFDC payment stand-
ards and methodologies in effect as of
July 16, 1996, including any modifica-
tions elected by the State under sec-
tion 1931(b)(2) of the Social Security
Act; or

(2) A financial eligibility standard es-
tablished at up to 200% of the national
poverty level.

[54 FR 5480, Feb. 3, 1989, as amended at 65 FR
15449, Mar. 22, 2000]

§ 400.102 Consideration of income and
resources.

(a) Except as specified in paragraphs
(b), (c), and (d) of this section, in con-
sidering financial eligibility of appli-
cants for refugee medical assistance,
the State agency must—

(1) In States with medically needy
programs, use the standards governing
determination of income eligibility in
42 CFR 435.831, and as reflected in the
State’s approved title XIX State Med-
icaid plan.

(2) In States without medically needy
programs, use the standards and meth-
odologies governing consideration of
income and resources of AFDC appli-
cants in effect as of July 16, 1996, in-
cluding any modifications elected by
the State under section 1931(b)(2) of the
Social Security Act.

(b) The State may not consider in-
kind services and shelter provided to
an applicant by a sponsor or local re-
settlement agency in determining eli-
gibility for and receipt of refugee med-
ical assistance.

(c) The State may not consider any
cash assistance payments provided to
an applicant in determining eligibility
for and receipt of refugee medical as-
sistance.

(d) The State must base eligibility
for refugee medical assistance on the
applicant’s income and resources on
the date of application. The State
agency may not use the practice of
averaging income prospectively over
the application processing period in de-
termining income eligibility for ref-
ugee medical assistance.

[65 FR 15449, Mar. 22, 2000]

§ 400.103 Coverage of refugees who
spend down to State financial eligi-
bility standards.

States must allow applicants for
RMA who do not meet the financial eli-
gibility standards elected in § 400.101 to
spend down to such standard using an
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appropriate method for deducting in-
curred medical expenses.

[65 FR 15449, Mar. 22, 2000]

§ 400.104 Continued coverage of recipi-
ents who receive increased earn-
ings from employment.

(a) If a refugee who is receiving ref-
ugee medical assistance receives earn-
ings from employment, the earnings
shall not affect the refugee’s continued
medical assistance eligibility.

(b) If a refugee, who is receiving Med-
icaid and has been residing in the U.S.
less than the time-eligibility period for
refugee medical assistance, becomes in-
eligible for Medicaid because of earn-
ings from employment, the refugee
must be transferred to refugee medical
assistance without an RMA eligibility
determination.

(c) Under paragraphs (a) and (b) of
this section, a refugee shall continue to
receive refugee medical assistance
until he/she reaches the end of his or
her time-eligibility period for refugee
medical assistance, in accordance with
§ 400.100(b).

(d) In cases where a refugee is cov-
ered by employer-provided health in-
surance, any payment of RMA for that
individual must be reduced by the
amount of the third party payment.

[65 FR 15449, Mar. 22, 2000]

SCOPE OF MEDICAL SERVICES

§ 400.105 Mandatory services.

In providing refugee medical assist-
ance to refugees, a State must provide
at least the same services in the same
manner and to the same extent as
under the State’s Medicaid program, as
delineated in 42 CFR Part 440.

§ 400.106 Additional services.

If a State or local jurisdiction pro-
vides additional medical services be-
yond the scope of the State’s Medicaid
program to destitute residents of the
State or locality through public facili-
ties, such as county hospitals, the
State may provide to refugees who are
determined eligible under §§ 400.94, only
to the extent that sufficient funds are

appropriated, or 400.100 of this part the
same services through public facilities.

[54 FR 5480, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

§ 400.107 Medical screening.
(a) As part of its refugee medical as-

sistance program, a State may provide
a medical screening to a refugee pro-
vided—

(1) The screening is in accordance
with requirements prescribed by the
Director, or his or her designee; and

(2) Written approval for the screening
program or project has been provided
to the State by the Director, or des-
ignee.

(b) If such screening is done during
the first 90 days after a refugee’s initial
date of entry into the United States, it
may be provided without prior deter-
mination of the refugee’s eligibility
under §§ 400.94 or 400.100 of this part.

[54 FR 5480, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 65 FR 15449, Mar. 22, 2000]

Subpart H—Child Welfare Services

SOURCE: 51 FR 3915, Jan. 30, 1986, unless
otherwise noted.

§ 400.110 Basis and scope.
This subpart prescribes requirements

concerning grants to States under sec-
tion 412(d)(2)(B) of the Act for child
welfare services to refugee unaccom-
panied minors.

§ 400.111 Definitions.
For purposes of this subpart—
Child welfare agency means an agency

licensed or approved under State law to
provide child welfare services to chil-
dren in the State.

Unaccompanied minor means a person
who has not yet attained 18 years of
age (or a higher age established by the
State of resettlement in its child wel-
fare plan under title IV–B of the Social
Security Act for the availability of
child welfare services to any other
child in the State); who entered the
United States unaccompanied by and
not destined to (a) a parent or (b) a
close nonparental adult relative who is
willing and able to care for the child or
(c) an adult with a clear and court-
verifiable claim to custody of the
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minor; and who has no parent(s) in the
United States. Limitation: No child may
be considered by a State to be unaccom-
panied for the purpose of this part un-
less such child was identified by INS at
the time of entry as unaccompanied, ex-
cept that a child who was correctly
classified as unaccompanied by a State
in accordance with Action Transmittal
SSA–AT–79–04 (and official interpreta-
tions thereof by the Director) prior to
the effective date of this definition
may continue to be so classified until
such status is terminated in accord-
ance with § 400.113(b) of this subpart;
and the Director may approve the clas-
sification of a child as unaccompanied
on the basis of information provided by
a State showing that such child should
have been classified as unaccompanied
at the time of entry.

Title IV–B plan means a State’s plan
for providing child welfare services to
children in the State under part B of
title IV of the Social Security Act.

§ 400.112 Child welfare services for
refugee children.

(a) In providing child welfare services
to refugee children in the State, a
State must provide the same child wel-
fare services and benefits to the same
extent as are provided to other chil-
dren of the same age in the State under
a State’s title IV–B plan.

(b) A State must provide child wel-
fare services to refugee children ac-
cording to the State’s child welfare
standards, practices, and procedures.

(c) Foster care maintenance pay-
ments must be provided under a State’s
program under title IV–E of the Social
Security Act if a child is eligible under
that program.

§ 400.113 Duration of eligibility.
(a) Except as specified in paragraph

(b), a refugee child may be eligible for
services under § 400.112 of this part dur-
ing the 36-month period beginning with
the first month the child entered the
United States.

(b) An unaccompanied minor con-
tinues to meet the definition of ‘‘unac-
companied minor’’ and is eligible for
benefits and services under §§ 400.115
through 400.120 of this part until the
minor—

(1) Is reunited with a parent; or

(2) Is united with a nonparental adult
(relative or nonrelative) willing and
able to care for the child to whom legal
custody and/or guardianship is granted
under State law; or

(3) Attains 18 years of age or such
higher age as the State’s title IV–B
plan prescribes for the availability of
child welfare services to any other
child in the State.

§ 400.114 [Reserved]

§ 400.115 Establishing legal responsi-
bility.

(a) A State must ensure that legal re-
sponsibility is established, including
legal custody and/or guardianship, as
appropriate, in accordance with appli-
cable State law, for each unaccom-
panied minor who resettles in the
State. The State must initiate proce-
dures for establishing legal responsi-
bility for the minor, with an appro-
priate court (if action by a court is re-
quired by State law), within 30 days
after the minor arrives at the location
of resettlement.

(b) In establishing legal responsi-
bility, including legal custody and/or
guardianship under State law, as ap-
propriate, the minor’s natural parents
should not be contacted in their native
country since contact could be dan-
gerous to the parents.

(c) Unaccompanied minors are not
generally eligible for adoption since
family reunification is the objective of
the program. In certain rare cases,
adoption may be permitted pursuant to
adoption laws in the State of resettle-
ment, provided a court finds that: (1)
Adoption would be in the best interest
of the child; and (2) there is termi-
nation of parental rights (for example,
in situations where the parents are
dead or are missing and presumed dead)
as determined by the appropriate State
court. When adoption occurs, the
child’s status as an unaccompanied
minor terminates.

§ 400.116 Service for unaccompanied
minors.

(a) A State must provide unaccom-
panied minors with the same range of
child welfare benefits and services
available in foster care cases to other
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children in the State. Allowable bene-
fits and services may include foster
care maintenance (room, board, and
clothing) payments; medical assist-
ance; support services; services identi-
fied in the State’s plans under titles
IV–B and IV–E of the Social Security
Act; services permissible under title
XX of the Social Security Act; and ex-
penditures incurred in establishing
legal responsibility.

(b) A State may provide additional
services if the Director, or his or her
designee, determines such services to
be reasonable and necessary for a par-
ticular child or children and provides
written notification of such determina-
tion to the State.

§ 400.117 Provision of care and serv-
ices.

(a) A State may provide care and
services to an unaccompanied minor
directly or through arrangements with
a public or private child welfare agency
approved or licensed under State law.

(b) If a State arranges for the care
and services through a public or pri-
vate nonprofit child welfare agency, it
must retain oversight responsibility
for the appropriateness of the unac-
companied minor’s care.

§ 400.118 Case planning.

(a) A State, or its designee under
§ 400.117, must develop and implement
an appropriate plan for the care and su-
pervision of, and services provided to,
each unaccompanied minor, to ensure
that the child is placed in a foster
home or other setting approved by the
legally responsible agency and in ac-
cordance with the child’s need for care
and for social, health, and educational
services.

(b) Case planning for unaccompanied
minors must, at a minimum, address
the following elements:

(1) Family reunification;
(2) Appropriate placement of the un-

accompanied child in a foster home,
group foster care, residential facility,
supervised independent living, or other
setting, as deemed appropriate in
meeting the best interest and special
needs if the child.

(3) Health screening and treatment,
including provision for medical and

dental examinations and for all nec-
essary medical and dental treatment.

(4) Orientation, testing, and coun-
seling to facilitate the adjustment of
the child to American culture.

(5) Preparation for participation in
American society with special empha-
sis upon English language instruction
and occupational as well as cultural
training as necessary to facilitate the
child’s social integration and to pre-
pare the child for independent living
and economic self-sufficiency.

(6) Preservation of the child’s ethnic
and religious heritage.

(c) A State, or its designee under sec-
tion 400.117 of this part, must review
the continuing appropriateness of each
unaccompanied minor’s living arrange-
ment and services no less frequently
than every 6 months.

(Approved by the Office of Management and
Budget under control number 0960–0418)

§ 400.119 Interstate movement.

After the initial placement of an un-
accompanied minor, the same proce-
dures that govern the movement of
nonrefugee foster cases to other States
apply to the movement of unaccom-
panied minors to other States.

§ 400.120 Reporting requirements.

A State must submit to ORR, on
forms prescribed by the Director, the
following reports on each unaccom-
panied minor:

(a) An initial report within 30 days of
the date of the minor’s placement in
the State;

(b) A progress report every 12 months
beginning with 12 months from the
date of the initial report in paragraph
(a);

(c) A change of status report within
60 days of the date that—

(1) The minor’s placement is changed;
(2) Legal responsibility of any kind

for the minor is established or trans-
ferred; or

(d) A final report within 60 days of
the date of that the minor—

(1) Is reunited with a parent; or
(2) Is united with an adult, other

than a parent, in accordance with
§ 400.113(b) or § 400.115(c) of this part.
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(3) Is emancipated.

(Approved by the Office of Management and
Budget under control number 0960–0418)

Subpart I—Refugee Social
Services

§ 400.140 Basis and scope.
This subpart sets forth requirements

concerning formula allocation grants
to States under section 412(c) of the
Act for refugee social services.

[54 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

§ 400.141 Definitions.
For purposes of this subpart—
Refugee social services means any serv-

ice set forth in §§ 400.154 or 400.155 of
this subpart.

[54 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

APPLICATIONS, DETERMINATIONS OF ELI-
GIBILITY, AND PROVISION OF SERVICES

§ 400.145 Opportunity to apply for
services.

(a) A State must provide any indi-
vidual wishing to do so an opportunity
to apply for services and determine the
eligibility of each applicant.

(b) Except as otherwise specified in
this subpart, a State must determine
eligibility for and provide refugee so-
cial services specified in §§ 400.154 and
400.155 in accordance with the same
procedures which it follows in its social
service program under title XX of the
Social Security Act with respect to de-
termining eligibility, acting on appli-
cations and requests for services, and
providing notification of right to a
hearing.

(c) A State must insure that women
have the same opportunities as men to
participate in all services funded under
this part, including job placement serv-
ices.

[54 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

FUNDING AND SERVICE PRIORITIES

§ 400.146 Use of funds.
The State must use its social service

grants primarily for employability
services designed to enable refugees to

obtain jobs within one year of becom-
ing enrolled in services in order to
achieve economic self-sufficiency as
soon as possible. Social services may
continue to be provided after a refugee
has entered a job to help the refugee
retain employment or move to a better
job. Social service funds may not be
used for long-term training programs
such as vocational training that last
for more than a year or educational
programs that are not intended to lead
to employment within a year.

[60 FR 33603, June 28, 1995]

§ 400.147 Priority in provision of serv-
ices.

A State must plan its social service
program and allocate its social service
funds in such a manner that services
are provided to refugees in the fol-
lowing order of priority, except in cer-
tain individual extreme circumstances:

(a) All newly arriving refugees during
their first year in the U.S., who apply
for services;

(b) Refugees who are receiving cash
assistance;

(c) Unemployed refugees who are not
receiving cash assistance; and

(d) Employed refugees in need of
services to retain employment or to at-
tain economic independence.

[54 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995]

PURCHASE OF SERVICES

§ 400.148 Purchase of services.
A state may provide services directly

or it may purchase services from public
or private service providers.

[54 FR 5481, Feb. 3, 1989]

CONDITIONS OF ELIGIBILITY FOR
REFUGEE SOCIAL SERVICES

§ 400.150 General eligibility require-
ments.

Eligibility for refugee social services
is limited to those refugees who—

(a) Meet immigration status and
identification requirements in Subpart
D of this part;

(b) Meet the other eligibility require-
ments and conditions in this subpart.

[54 FR 5481, Feb. 3, 1989]
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§ 400.152 Limitations on eligibility for
services.

(a) A State may provide the social
services defined in § 400.154 to refugees
who are 16 years of age or older and
who are not full-time students in ele-
mentary or secondary school, except
that such a student may be provided
services under § 400.154 (a) and (b) in
order to obtain part-time or temporary
(e.g., summer) employment while a
student or full-time permanent em-
ployment upon completion of school-
ing.

(b) A State may not provide services
under this subpart, except for citizen-
ship and naturalization preparation
services and referral and interpreter
services, to refugees who have been in
the United States for more than 60
months.

[54 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 65 FR 15449, Mar. 22, 2000]

SCOPE OF REFUGEE SOCIAL SERVICES

§ 400.154 Employability services.
A State may provide the following

employability services—
(a) Employment services, including de-

velopment of a family self-sufficiency
plan and an individual employability
plan, world-of-work and job orienta-
tion, job clubs, job workshops, job de-
velopment, referral to job opportuni-
ties, job search, and job placement and
followup.

(b) Employability assessment services,
including aptitude and skills testing.

(c) On-the job training, when such
training is provided at the employment
site and is expected to result in full-
time, permanent, unsubsidized employ-
ment with the employer who is pro-
viding the training.

(d) English language instruction, with
an emphasis on English as it relates to
obtaining and retaining a job.

(e) Vocational training, including driv-
er education and training when pro-
vided as part of an individual employ-
ability plan.

(f) Skills recertification, when such
training meets the criteria for appro-
priate training in § 400.81(b) of this
part.

(g) Day care for children, when nec-
essary for participation in an employ-

ability service or for the acceptance or
retention of employment.

(h) Transportation, when necessary for
participation in an employability serv-
ice or for the acceptance or retention
of employment.

(i) Translation and interpreter services,
when necessary in connection with em-
ployment or participation in an em-
ployability service.

(j) Case management services, as de-
fined in § 400.2 of this part, for refugees
who are considered employable under
§ 400.76 and for recipients of TANF and
GA who are considered employable,
provided that such services are di-
rected toward a refugee’s attainment of
employment as soon as possible after
arrival in the United States.

(k) Assistance in obtaining Employ-
ment Authorization Documents
(EADs).

[54 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 65 FR 15449, Mar. 22, 2000]

§ 400.155 Other services.

A State may provide the following
other services—

(a) Information and referral services.
(b) Outreach services, including activi-

ties designed to familiarize refugees
with available services, to explain the
purpose of these services, and facilitate
access to these services.

(c) Social adjustment services, includ-
ing:

(1) Emergency services, as follows: As-
sessment and short-term counseling to
persons or families in a perceived cri-
sis; referral to appropriate resources;
and the making of arrangements for
necessary services.

(2) Health-related services, as follows:
Information; referral to appropriate re-
sources; assistance in scheduling ap-
pointments and obtaining services; and
counseling to individuals or families to
help them understand and identify
their physical and mental health needs
and maintain or improve their physical
and mental health.

(3) Home management services, as fol-
lows: Formal or informal instruction
to individuals or families in manage-
ment of household budgets, home
maintenance, nutrition, housing stand-
ards, tenants’ rights, and other con-
sumer education services.
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(d) Day care for children, when nec-
essary for participation in a service
other than an employability service.

(e) Transportation, when necessary for
participation in a service other than an
employability service.

(f) Translation and interpreter services,
when necessary for a purpose other
than in connection with employment
or participation in an employability
service.

(g) Case management services, when
necessary for a purpose other than in
connection with employment or par-
ticipation in employability services.

(h) Any additional service, upon sub-
mission to and approval by the Direc-
tor of ORR, aimed at strengthening
and supporting the ability of a refugee
individual, family, or refugee commu-
nity to achieve and maintain economic
self-sufficiency, family stability, or
community integration which has been
demonstrated as effective and is not
available from any other funding
source.

(i) Citizenship and naturalization
preparation services, including English
language training and civics instruc-
tion to prepare refugees for citizenship,
application assistance for adjustment
to legal permanent resident status and
citizenship status, assistance to dis-
abled refugees in obtaining disability
waivers from English and civics re-
quirements for naturalization, and the
provision of interpreter services for the
citizenship interview.

[54 FR 5481, Feb. 3, 1989, as amended at 60 FR
33603, June 28, 1995; 65 FR 15449, Mar. 22, 2000]

§ 400.156 Service requirements.
(a) In order to avoid interference

with refugee employment, English lan-
guage instruction and vocational train-
ing funded under this part must be pro-
vided to the fullest extent feasible out-
side normal working hours.

(b) In planning and providing services
under §§ 400.154 and 400.155, a State
must take into account those services
which a resettlement agency is re-
quired to provide for a refugee whom it
sponsors in order to ensure the provi-
sion of seamless, coordinated services
to refugees that are not duplicative.

(c) English language instruction
funded under this part must be pro-
vided in a concurrent, rather than se-

quential, time period with employment
or with other employment-related serv-
ices.

(d) Services funded under this part
must be refugee-specific services which
are designed specifically to meet ref-
ugee needs and are in keeping with the
rules and objectives of the refugee pro-
gram, except that vocational or job
skills training, on-the-job training, or
English language training need not be
refugee-specific.

(e) Services funded under this part
must be provided to the maximum ex-
tent feasible in a manner that is cul-
turally and linguistically compatible
with a refugee’s language and cultural
background.

(f) Services funded under this part
must be provided to the maximum ex-
tent feasible in a manner that includes
the use of bilingual/bicultural women
on service agency staffs to ensure ade-
quate service access by refugee women.

(g) A family self-sufficiency plan
must be developed for anyone who re-
ceives employment-related services
funded under this part.

[54 FR 5481, Feb. 3, 1989, as amended at 60 FR
33604, June 28, 1995]

Subpart J—Federal Funding

SOURCE: 51 FR 3916, Jan. 30, 1986, unless
otherwise noted.

§ 400.200 Scope.
This subpart specifies when, and the

extent to which, Federal funding (FF)
is available under this regulation in ex-
penditures for determining eligibility
and for providing assistance and serv-
ices to refugees determined eligible
under this part, and prescribes limita-
tions and conditions on FF for those
expenditures.

FEDERAL FUNDING FOR EXPENDITURES
FOR DETERMINING ELIGIBILITY AND
PROVIDING ASSISTANCE AND SERVICES

§ 400.202 Extent of Federal funding.
Subject to the availability of funds

and under the terms and conditions ap-
proved by the Director, FF will be pro-
vided for 100 percent of authorized al-
lowable costs of determining eligibility
and providing assistance and services
in accordance with this part.
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§ 400.203 Federal funding for cash as-
sistance.

(a) To the extent that sufficient
funds are appropriated, Federal funding
is available for cash assistance pro-
vided to eligible refugees during the 36-
month period beginning with the first
month the refugee entered the United
States, as follows—

(1) If a refugee is eligible for TANF,
adult assistance programs, or foster
care maintenance payments under title
IV–E of the Social Security Act, FF is
available only for the non-Federal
share of such assistance.

(2) If a refugee is eligible for SSI, FF
is available for any supplementary pay-
ment a State may provide under that
program.

(b) Federal funding is available for
refugees cash assistance (RCA) pro-
vided to eligible refugees during a pe-
riod of time to be determined by the
Director in accordance with § 400.211.

(c) To the extent that sufficient
funds are appropriated, Federal funding
is available for general assistance (GA)
provided to eligible refugees during the
24-month period beginning with the
13th month after the refugee entered
the United States.

[51 FR 3916, Jan. 30, 1986 as amended at 53 FR
32224, Aug. 24, 1988; 58 FR 46090, Sept. 1, 1993;
58 FR 64507, Dec. 8, 1993; 60 FR 33604, June 28,
1995; 65 FR 15450, Mar. 22, 2000]

§ 400.204 Federal funding for medical
assistance.

(a) To the extent that sufficient
funds are appropriated, Federal funding
is available for the non-Federal share
of medical assistance provided to refu-
gees who are eligible for Medicaid or
adult assistance programs during the
36-month period beginning with the
first month the refugee entered the
United States.

(b) Federal funding is available for
refugee medical assistance (RMA) pro-
vided to eligible refugees during a pe-
riod of time to be determined by the
Director in accordance with § 400.211.

(c) To the extent that sufficient
funds are appropriated, Federal funding
is available for a State’s expenditures
for medical assistance under a general
assistance (GA) program during the 24-
month period beginning with the 13th

month after the refugee entered the
United States.

[51 FR 3916, Jan. 30, 1986, as amended at 53
FR 32225, Aug. 24, 1988; 58 FR 46090, Sept. 1,
1993; 58 FR 64507, Dec. 8, 1993; 60 FR 33604,
June 28, 1995]

§ 400.205 Federal funding for assist-
ance and services for unaccom-
panied minors.

Federal funding is available for a
State’s expenditures for service to un-
accompanied minors under §§ 400.115
through 400.120 of this part until the
minor’s status as an unaccompanied
minor is terminated as specified by
§ 400.113.

§ 400.206 Federal funding for social
services and targeted assistance
services.

(a) Federal funding is available for
refugee social services as set forth in
Subpart I of this part, including the
reasonable and necessary identifiable
administrative costs of providing such
services, in accordance with alloca-
tions by the Director.

(b) Federal funding is available for
targeted assistance services as set
forth in subpart L of this part, includ-
ing reasonable and necessary identifi-
able State administrative costs of pro-
viding such services, not to exceed 5
percent of the total targeted assistance
award to the State.

[54 FR 5483, Feb. 3, 1989, as amended at 60 FR
33604, June 28, 1995]

§ 400.207 Federal funding for adminis-
trative costs.

Federal funding is available for rea-
sonable and necessary identifiable ad-
ministrative costs of providing assist-
ance and services under this part only
for those assistance and service pro-
grams set forth in §§ 400.203 through
400.205 for which Federal funding is
currently made available under the ref-
ugee program. A State may claim only
those costs that are determined to be
reasonable and allowable as defined by
the Administration for Children and
Families. Such costs may include rea-
sonable and necessary administrative
costs incurred by local resettlement
agencies in providing assistance and
services under a public/private RCA
program. Administrative costs may be
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included in a State’s claims against its
quarterly grants for the purposes set
forth in §§ 400.203 through 400.205 of this
part.

[60 FR 33604, June 28, 1995, as amended at 65
FR 15450, Mar. 22, 2000]

§ 400.208 Claims involving family units
which include both refugees and
nonrefugees.

(a) Federal funding is available for a
State’s expenditures for assistance and
services to a family unit which in-
cludes a refugee parent or two refugee
parents and one or more of their chil-
dren who are nonrefugees, including
children who are United States citi-
zens.

(b) Federal funding is not available
for a State’s expenditures for assist-
ance and services provided to a nonref-
ugee adult member of a family unit or
to a nonrefugee child or children in a
family unit if one parent in the family
unit is a nonrefugee.

[51 FR 3916, Jan. 30, 1986, as amended at 65
FR 15450, Mar. 22, 2000]

§ 400.209 Claims involving family units
which include refugees who have
been in the United States more
than 36 months.

Federal funding is not available for
State expenditures for cash and med-
ical assistance and child welfare serv-
ices (except services for unaccom-
panied minors) provided to any refugee
within a family unit who has been in
the United States

(a) More than 36 months if the family
unit is eligible for TANF, SSI, Med-
icaid, GA, or child welfare services (ex-
cept services for unaccompanied mi-
nors), or

(b) More than a period of time to be
determined by the Director in accord-
ance with § 400.211 if the family unit is
eligible for RCA or RMA. A State agen-
cy must exclude expenditures made on
behalf of such refugees from its claim.

[51 FR 3916, Jan. 30, 1986 as amended at 53 FR
32225, Aug. 24, 1988; 57 FR 1115, Jan. 10, 1992;
58 FR 46090, Sept. 1, 1993; 58 FR 64507, Dec. 8,
1993; 65 FR 15450, Mar. 22, 2000]

§ 400.210 Time limits for obligating
and expending funds and for filing
State claims.

Federal funding is available for a
State’s expenditures for assistance and
services to eligible refugees for which
the following time limits are met:

(a) CMA grants, as described at
§ 400.11(a)(1) of this part:

(1) Except for services for unaccom-
panied minors, a State must use its
CMA grants for costs attributable to
the Federal fiscal year (FFY) in which
the Department awards the grants.
With respect to CMA funds used for
services for unaccompanied minors, the
State may use its CMA funds for serv-
ices provided during the Federal fiscal
year following the FFY in which the
Department awards the funds.

(2) A State’s final financial report on
expenditures of CMA grants, including
CMA expenditures for services for un-
accompanied minors, must be received
no later than one year after the end of
the FFY in which the Department
awarded the grant. At that time, the
Department will deobligate any unex-
pended funds, including any unliqui-
dated obligations.

(b) Social service grants and targeted
assistance grants, as described, respec-
tively, at §§ 400.11(a)(2) and 400.311 of
this part:

(1) A State must obligate its social
service and targeted assistance grants
no later than one year after the end of
the FFY in which the Department
awards the grant.

(2) A State must expend its social
service and targeted assistance grants
no later than two years after the end of
the FFY in which the Department
awards the grant. A State’s final finan-
cial report on expenditures of social
services and targeted assistance grants
must be received no later than 90 days
after the end of the two-year expendi-
ture period. At that time, if a State’s
final financial expenditure report has
not been received, the Department will
deobligate any unexpended funds, in-
cluding any unliquidated obligations,
based on a State’s last submitted fi-
nancial report.

[60 FR 33604, June 28, 1995, as amended at 65
FR 15450, Mar. 22, 2000]
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§ 400.211 Methodology to be used to
determine time-eligibility of refu-
gees.

(a) The time-eligibility period for ref-
ugee cash assistance and refugee med-
ical assistance will be determined by
the Director each year, based on appro-
priated funds available for the fiscal
year. The Director will make a deter-
mination of the eligibility period each
year as soon as possible after funds are
appropriated for the refugee program,
and also at subsequent points during
the fiscal year, only if a reduction in
the eligibility period is indicated,
based on updated information on ref-
ugee flows and State reports on receipt
of assistance and expenditures. The
method to be used to determine the
RCA/RMA eligibility period will in-
clude the following steps and will be
applied to various RCA/RMA time-eli-
gibility periods in order to determine
the time-eligibility period which will
provide the most number of months
without incurring a shortfall in funds
for the fiscal year.

(1) The time-eligibility population
for the projected fiscal year will be es-
timated on the basis of the refugee ad-
missions ceiling established by the
President for that fiscal year and the
anticipated arrival of other persons eli-
gible for refugee assistance, to the ex-
tent that data on these persons are
available. The anticipated pattern of
refugee flow for the projected fiscal
year will be estimated based on the
best available historical and current
refugee flow information that will
most accurately forecast the refugee
flow for the projected fiscal year.
These arrival figures will then be used
to determine the time-eligible popu-
lation for a given duration of RCA/
RMA benefits.

(2) The average annual number of
RCA and RMA recipients will be deter-
mined by multiplying the estimated
time-eligible population established in
paragraph (a)(1) of this section by the
estimated RCA and RMA participation
rates. The RMA participation rate will
take into account both RCA recipients,
who are also eligible for RMA, and
RMA-only recipients. Recipient data
from quarterly performance reports
submitted by States for the most re-
cent 4 quarters for which reports are

available will be used to determine the
appropriate participation rates for var-
ious RCA/RMA time-eligibility periods.

(3) The average annual per recipient
cost for RCA and RMA will be esti-
mated separately, based on estimated
per recipient costs for the most recent
fiscal year, using available data, and
inflated for the projected fiscal year
using projected increases in per capita
cash assistance costs for RCA and per
capita Medicaid costs for RMA.

(4) The expected average number of
RCA recipients will be multiplied by
the expected RCA per recipient cost to
derive estimated RCA costs. The ex-
pected average annual number of RMA
recipients will be multiplied by the ex-
pected RMA per recipient cost to de-
rive estimated RMA costs.

(5) State administrative costs for the
projected fiscal year for all States in
the aggregate will be estimated based
on total actual allowable expenditures
for State administration for the most
recent fiscal year. The variable portion
of administrative costs will be adjusted
for changes in program participation
and inflated by the Consumer Price
Index (CPI) for all items as estimated
by the Office of Management and Budg-
et (OMB). The fixed portion of adminis-
trative costs will be adjusted by the
CPI inflator only.

(6) The total estimated costs for the
projected fiscal year will equal the
combined estimated costs for RCA,
RMA, and State administration as cal-
culated in paragraphs (a)(1) through (5)
of this section.

(b) If, as the Director determines, the
period of eligibility needs to be
changed from the eligibility period in
effect at the time, the Director will
publish a final notice in the FEDERAL
REGISTER, announcing the new period
of eligibility for refugee cash assist-
ance and refugee medical assistance
and the effective date for imple-
menting the new eligibility period.
States will be given as much notice as
available funds will allow without re-
sulting in a further reduction in the
eligibility period. At a minimum,
States will be given 30 days’ notice.

[58 FR 64507, Dec. 8, 1993, as amended at 65
FR 15450, Mar. 22, 2000]
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§ 400.212 Restrictions in the use of
funds.

Federal funding under this part is
not available for travel outside the
United States without the written ap-
proval of the Director.

[60 FR 33604, June 28, 1995]

§ 400.220 Counting time-eligibility of
refugees.

A State may calculate the time-eligi-
bility of a refugee under this part in ei-
ther of the following ways:

(a) On the basis of calendar months,
in which case the month of arrival in
the United States must count as the
first month; or

(b) On the basis of the actual date of
arrival, in which case each month will
be counted from that specific date.

[54 FR 5483, Feb. 3, 1989]

Subpart K—Waivers and
Withdrawals

§ 400.300 Waivers.
If a State wishes to apply for a waiv-

er of a requirement of this part, the Di-
rector may waive such requirement
with respect to such State, unless re-
quired by statute, if the Director deter-
mines that such waiver will advance
the purposes of this part and is appro-
priate and consistent with Federal ref-
ugee policy objectives. To the fullest
extent practicable, the Director will
approve or disapprove an application
for a waiver within 130 days of receipt
of such application. The Director shall
provide timely written notice of the
reasons for denial to States whose ap-
plications are disapproved.

[60 FR 33604, June 28, 1995]

§ 400.301 Withdrawal from the refugee
program.

(a) In the event that a State decides
to cease participation in the refugee
program, the State must provide 120
days advance notice to the Director be-
fore withdrawing from the program.

(b) To participate in the refugee pro-
gram, a State is expected to operate all
components of the refugee program, in-
cluding refugee cash and medical as-
sistance, social services, preventive
health, and an unaccompanied minors

program if appropriate. A State is also
expected to play a coordinating role in
the provision of assistance and services
in accordance with § 400.5(b). In the
event that a State wishes to retain re-
sponsibility for only part of the refugee
program, it must obtain prior approval
from the Director of ORR. Such ap-
proval will be granted if it is in the
best interest of the Government.

(c) When a State withdraws from all
or part of the refugee program, the Di-
rector may authorize a replacement
designee or designees to administer the
provision of assistance and services, as
appropriate, to refugees in that State.
A replacement designee must adhere to
the same regulations under this part
that apply to a State-administered pro-
gram, with the exception of the fol-
lowing provisions: 45 CFR 400.5(d), 400.7,
400.51(b)(2)(i), 400.58(c), 400.94(a),
400.94(b), 400.94(c), and subpart L. Re-
placement designees must also adhere
to the Subpart L regulations regarding
formula allocation grants for targeted
assistance, if the State authorized the
replacement designee appointed by the
Director to act as its agent in applying
for and receiving targeted assistance
funds. Certain provisions are excepted
because they apply only to States and
become moot when a State withdraws
from participation in the refugee pro-
gram and is replaced by another entity.
States would continue to be respon-
sible for administering the other ex-
cepted provisions because these provi-
sions refer to the administration of
other State-run public assistance pro-
grams.

[60 FR 33604, June 28, 1995, as amended at 65
FR 15450, Mar. 22, 2000]

Subpart L—Targeted Assistance

SOURCE: 60 FR 33604, June 28, 1995, unless
otherwise noted.

§ 400.310 Basis and scope.

This subpart sets forth requirements
concerning formula allocation grants
to States under section 412(c)(2) of the
Act for targeted assistance.

§ 400.311 Definitions.

For purposes of this subpart—
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‘‘Targeted assistance grants’’ means
formula allocation funding to States
for assistance to counties and similar
areas in the States where, because of
factors such as unusually large refugee
populations (including secondary mi-
gration), high refugee concentrations,
and high use of public assistance by
refugees, there exists and can be dem-
onstrated a specific need for sup-
plementation of available resources for
services to refugees.

§ 400.312 Opportunity to apply for
services.

A State must provide any individual
wishing to do so an opportunity to
apply for targeted assistance services
and determine the eligibility of each
applicant.

FUNDING AND SERVICE PRIORITIES

§ 400.313 Use of funds.

A State must use its targeted assist-
ance funds primarily for employability
services designed to enable refugees to
obtain jobs with less than one year’s
participation in the targeted assistance
program in order to achieve economic
self-sufficiency as soon as possible.
Targeted assistance services may con-
tinue to be provided after a refugee has
entered a job to help the refugee retain
employment or move to a better job.
Targeted assistance funds may not be
used for long-term training programs
such as vocational training that last
for more than a year or educational
programs that are not intended to lead
to employment within a year.

§ 400.314 Priority in provision of serv-
ices.

A State must plan its targeted assist-
ance program and allocate its targeted
assistance funds in such a manner that
services are provided to refugees in the
following order of priority, except in
certain individual extreme cir-
cumstances:

(a) Cash assistance recipients, par-
ticularly long-term recipients;

(b) Unemployed refugees who are not
receiving cash assistance; and

(c) Employed refugees in need of
services to retain employment or to at-
tain economic independence.

§ 400.315 General eligibility require-
ments.

(a) For purposes of determining eligi-
bility of refugees for services under
this subpart, the same standards and
criteria shall be applied as are applied
in the determination of eligibility for
refugee social services under §§ 400.150
and 400.152(a).

(b) A State may not provide services
under this subpart, except for referral
and interpreter services, to refugees
who have been in the United States for
more than 60 months, except that refu-
gees who are receiving employability
services, as defined in § 400.316, as of
September 30, 1995, as part of an em-
ployability plan, may continue to re-
ceive those services through September
30, 1996, or until the services are com-
pleted, whichever occurs first, regard-
less of their length of residence in the
U.S.

§ 400.316 Scope of targeted assistance
services.

A State may provide the same scope
of services under this subpart as may
be provided to refugees under §§ 400.154
and 400.155, with the exception of
§ 400.155(h).

§ 400.317 Service requirements.
In providing targeted assistance serv-

ices to refugees, a State must adhere to
the same requirements as are applied
to the provision of refugee social serv-
ices under § 400.156.

§ 400.318 Eligible grantees.
Eligible grantees are those agencies

of State governments which are re-
sponsible for the refugee program
under 45 CFR 400.5 in States containing
counties which qualify for targeted as-
sistance awards. The use of targeted
assistance funds for services to Cuban
and Haitian entrants is limited to
States which have an approved State
plan under the Cuban/Haitian Entrant
Program (CHEP).

§ 400.319 Allocation of funds.
(a) A State with more than one quali-

fying targeted assistance county may
allocate its targeted assistance funds
differently from the formula alloca-
tions for counties presented in the ORR
targeted assistance notice in a fiscal
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year only on the basis of its population
of refugees who arrived in the U.S. dur-
ing the most recent 5-year period. A
State may use welfare data as an addi-
tional factor in the allocation of tar-
geted assistance funds if it so chooses;
however, a State may not assign a
greater weight to welfare data than it
has assigned to population data in its
allocation formula.

(b) A State must assure that not less
than 95 percent of the total award to
the State is made available to the
qualified county or counties, except in
those cases where the qualified county
or counties have agreed to let the
State administer the targeted assist-
ance program in the county’s stead.

PART 401—CUBAN/HAITIAN
ENTRANT PROGRAM

Sec.
401.1 [Reserved]
401.2 Definitions.
401.3—401.11 [Reserved]
401.12 Cuban and Haitian entrant cash and

medical assistance.

AUTHORITY: Sec. 501(a), Pub. L. 96–422, 94
Stat. 1810 (8 U.S.C. 1522 note); Executive
Order 12341 (January 21, 1982).

SOURCE: 47 FR 10850, Mar. 12, 1982, unless
otherwise noted.

§ 401.1 [Reserved]

§ 401.2 Definitions.

For purposes of this part a Cuban and
Haitian entrant or entrant is defined as:

(a) Any individual granted parole sta-
tus as a Cuban/Haitian Entrant (Status
Pending) or granted any other special
status subsequently established under
the immigration laws for nationals of
Cuba or Haiti, regardless of the status
of the individual at the time assistance
or services are provided; and

(b) Any other national of Cuba or
Haiti

(1) Who:
(i) Was paroled into the United

States and has not acquired any other
status under the Immigration and Na-
tionality Act;

(ii) Is the subject of exclusion or de-
portation proceedings under the Immi-
gration and Nationality Act; or

(iii) Has an application for asylum
pending with the Immigration and Nat-
uralization Service; and

(2) With respect to whom a final, non-
appealable, and legally enforceable
order of deportation or exclusion has
not been entered.

§§ 401.3—401.11 [Reserved]

§ 401.12 Cuban and Haitian entrant
cash and medical assistance.

Except as may be otherwise provided
in this section, cash and medical as-
sistance shall be provided to Cuban and
Haitian entrants by the same agencies,
under the same conditions, and to the
same extent as such assistance is pro-
vided to refugees under Part 400 of this
title.

(a) For purposes of determining the
eligibility of Cuban and Haitian en-
trants for cash and medical assistance
under this section and the amount of
assistance for which they are eligible
under this section, the same standards
and critieria shall be applied as are ap-
plied in the determination of eligibility
for an amount of cash and medical as-
sistance for refugees under subparts E
and G of part 400 of this title.

(b) Federal reimbursement will be
provided to States for the costs of pro-
viding cash and medical assistance
(and related administrative costs) to
Cuban and Haitian entrants according
to procedures and requirements, in-
cluding procedures and requirements
relating to the submission and ap-
proval of a State plan, identical to
those applicable to the Refugee Pro-
gram and set forth in Part 400 of this
title.

(c) The number of months during
which an entrant may be eligible for
cash and medical assistance for which
Federal reimbursement is available
under this section shall be counted
starting with the first month in which
an individual meeting the definition of
a Cuban and Haitian entrant in § 401.2
was first issued documentation by the
Immigration and Naturalization Serv-
ice indicating:

(1) That the entrant has been granted
parole by the Attorney General under
the Immigration and Nationality Act,

(2) That the entrant is in a voluntary
departure status, or
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(3) That the entrant’s residence in a
United States community is known to
the Immigration and Naturalization
Service.

The amendments are to be issued
under the authority contained in sec-
tion 412(a)(9), Immigration and Nation-
ality Act (8 U.S.C. 1522(a)(9)).

[47 FR 10850, Mar. 12, 1982, as amended at 65
FR 15450, Mar. 22, 2000]

PART 402—STATE LEGALIZATION
IMPACT ASSISTANCE GRANTS

Subpart A—Introduction

402.1 General.
402.2 Definitions.

Subpart B—Use of Funds

402.10 Allowable use of funds.
402.11 Limitations on Use of SLIAG Funds.
402.12 Use of SLIAG Funds for Costs In-

curred Prior to October 1, 1987.

Subpart C—Administration of Grants

402.20 General provisions.
402.21 Fiscal control.
402.22 [Reserved]
402.23 Repayment.
402.24 Withholding.
402.25 Appeals.
402.26 Time period for obligation and ex-

penditure of grant funds.

Subpart D—State Allocations

402.30 Basis of awards.
402.31 Determination of allocations.
402.32 Determination of state allotments.
402.33 Allotment of excess funds.
402.34 Allocation of unexpected funds.

Subpart E—State Applications

402.40 General.
402.41 Application content.
402.42 Application format.
402.43 Application deadline.
402.44 Basis for approval.
402.45 Amendments to applications.

Subpart F—Recordkeeping and Reporting

402.50 Recordkeeping.
402.51 Reporting.

AUTHORITY: 8 U.S.C. 1255a note, as amend-
ed.

SOURCE: 53 FR 7858, Mar. 10, 1988, unless
otherwise noted.

Subpart A—Introduction

§ 402.1 General.

(a) These regulations implement sec-
tion 204 of Pub. L. 99–603, the Immigra-
tion Reform and Control Act of 1986
(IRCA), as amended. This act estab-
lishes a temporary program of State
Legalization Impact Assistance Grants
(SLIAG) for States. The purpose of
SLIAG is to lessen the financial impact
on State and local governments result-
ing from the adjustment of immigra-
tion status under the Act of certain
groups of aliens residing in the States,
the District of Columbia, Puerto Rico,
the Virgin Islands, and Guam.

(b) Funds appropriated by section 204
may be applied by States with ap-
proved applications to certain State
and local government costs incurred:

(1) In providing public assistance and
public health assistance to eligible le-
galized aliens,

(2) For making payments to State
educational agencies for the purpose of
assisting local educational agencies in
providing certain educational services
to eligible legalized aliens,

(3) To provide public education and
outreach to lawful temporary resident
aliens concerning the adjustment to
lawful permanent resident status and
other matters,

(4) To make payments for education
and outreach efforts by State agencies
regarding unfair discrimination in em-
ployment practices based on national
origin or citizenship status, and

(5) To administer the funds provided
under this Part.

[56 FR 21246, May 7, 1991]

§ 402.2 Definitions.

As used in this part—
The Act means the Immigration Re-

form and Control Act of 1986, Public
Law 99–603, as amended.

Allocation means an amount des-
ignated for a State, as determined
under § 402.31, § 402.33, or § 402.34.

Allotment means the total amount
awarded to a State, as determined
under § 402.31, § 402.33, or § 402.34.

Department means the U.S. Depart-
ment of Health and Human Services.

Educational Services means:
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(1) For eligible legalized aliens re-
gardless of age enrolled in elementary
or secondary school, services allowable
under section 607 of the Emergency Im-
migrant Education Act, 20 U.S.C. 4101,
et seq. (Pub. L. 98–511), as in effect on
November 6, 1986.

(2) For adult eligible legalized aliens:
(i) Services authorized under the

Adult Education Act, 20 U.S.C. 1201 et
seq. (Pub. L. 89–750, as amended), as in
effect November 6, 1986, and

(ii) English language and other pro-
grams designed to enable eligible legal-
ized aliens to attain the citizenship
skills required by section
245A(b)(1)(D)(i) of the INA.

Eligible legalized alien means an alien
whose status has been adjusted to law-
ful temporary resident under section
245A, 210, or 210A of the Immigration
and Nationality Act, beginning on the
effective date of such adjustment as es-
tablished by the Immigration and Nat-
uralization Service, and continuing
until the end of the five-year period be-
ginning on the effective date of such
adjustment, provided that during that
time the alien remains in lawful tem-
porary or permanent resident status
granted under the Act.

Employment discrimination education
and outreach means education and out-
reach efforts by State agencies regard-
ing unfair discrimination in employ-
ment practices based on national ori-
gin or citizenship status.

INA means the Immigration and Na-
tionality Act, 8 U.S.C. 1101, et seq.

Local educational agency means—
(a) A public board of education or

other public authority legally con-
stituted within a State for either ad-
ministrative control of or direction of,
or to perform service functions for,
public elementary or secondary schools
in—

(1) A city, county, township, school
district, or other political subdivision
of a State; or

(2) Such combination of school dis-
tricts or counties a State recognizes as
an administrative agency for its public
elementary or secondary schools; or

(b) Any other public institution or
agency that has administrative control
and direction of a public elementary or
secondary school.

Local government has the same mean-
ing as in 45 CFR part 92.

Nonpublic, as applied to an agency,
organization, or institution, means
that the agency, organization, or insti-
tution is nonprofit and is not under
Federal or public supervision or con-
trol.

Phase II outreach means public edu-
cation and outreach (including the pro-
vision of information to individuals) to
inform temporary resident aliens under
section 210, 210A, 245A of the INA and
aliens whose applications for such sta-
tus are pending with the Immigration
and Naturalization Service regarding:

(1) The requirements of sections 210,
210A, and 245A of the INA regarding the
adjustment of resident status;

(2) Sources of assistance for such
aliens obtaining the adjustment of sta-
tus described in paragraph (1) of this
definition, including educational, in-
formational, and referral services, and
the rights and responsibilities of such
aliens and aliens lawfully admitted for
permanent residence;

(3) The identification of health, em-
ployment, and social services; and,

(4) The importance of identifying
oneself as a temporary resident alien
to service providers.

Program administrative costs means
those costs associated with admin-
istering public assistance, public
health assistance, educational services,
Phase II outreach, and employment
discrimination education and outreach
activities.

Public, as applied to an agency, orga-
nization, or institution, means that the
agency, organization, or institution is
under the administrative supervision
or control of a government other than
the Federal Government.

Public assistance means cash, medical,
or other assistance provided to meet
the basic subsistence needs or health
needs of individuals.

(1) That is generally available to
needy individuals residing in a State
and

(2) That is provided with funds from
units of State or local government.
As used in this definition, basic sub-
sistence needs are minimal living re-
quirements, including food, shelter and
clothing. For purposes of this defini-
tion, assistance is considered to have
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been provided to needy individuals if
specified income or resource require-
ments are used to determine eligibility
or the amount of a fee or other charges
to be paid for services. Other assistance
means assistance and services, other
than cash or medical assistance, that
are directed at meeting basic subsist-
ence needs, and that meet all of the
criteria in this definition. Other assist-
ance also means assistance and services
in which participation is required as a
condition of receipt of cash or medical
assistance.

Public health assistance means health
services (1) that are generally available
to needy individuals residing in a
State; (2) that receive funding from
units of State or local government;
and, (3) that are provided for the pri-
mary purpose of protecting the health
of the general public, including, but
not limited to, immunizations for
immunizable diseases, testing and
treatment for tuberculosis and sexu-
ally-transmitted diseases, and family
planning services.

Recipient means grantee or sub-
grantee.

Secretary means the Secretary of the
Department of Health and Human
Services.

SLIAG administrative costs means the
direct and indirect costs related to ad-
ministration of funds provided under
this part, including: planning and con-
ferring with local officials, preparing
the application, audits, allocation of
funds, tracking and recordkeeping,
monitoring use of funds, and reporting.

SLIAG-reimbursable activity means
programs of public assistance, pro-
grams of public health assistance, edu-
cational services, employment dis-
crimination education and outreach,
Phase II outreach, program adminis-
trative costs, and SLIAG administra-
tive costs, as those terms are defined in
this part, that are included in a State’s
application approved pursuant to sub-
part E of this part.

SLIAG-related costs means expendi-
tures made: To provide public assist-
ance, public health assistance, or edu-
cational services, as defined in this
part, to eligible legalized aliens; to pro-
vide public health assistance to aliens
applying on a timely basis to become
lawful temporary residents under sec-

tions 210, 210A, or 245A of the INA dur-
ing such time as that alien’s applica-
tion with INS is pending approval; to
provide employment discrimination
education and outreach, as defined in
this part; to provide Phase II outreach,
as defined in this part; and for SLIAG
administrative costs, as defined in this
part. SLIAG-related costs include all
allowable expenditures, including pro-
gram administrative costs determined
in accordance with § 402.21(c), regard-
less of whether those expenditures ac-
tually are reimbursed or paid for with
funds allotted to the State under this
part. SLIAG-related costs for edu-
cational services, Phase II outreach,
and employment discrimination edu-
cation and outreach are limited to the
amount of payment that can be made
under the Act for those activities, as
described in § 402.11 (e), (k) and (l), re-
spectively. SLIAG-related costs ex-
clude: (1) Expenditures by a State or
local government for costs which are
reimbursed or paid for by Federal pro-
grams other than SLIAG; and (2) pro-
gram income (as defined in 45 CFR 74.42
or 45 CFR 92.25(b), as applicable) re-
ceived from or on behalf of eligible le-
galized aliens receiving services or ben-
efits for which payment or reimburse-
ment may be made under this part.

State means the 50 States, the Dis-
trict of Columbia, Puerto Rico, Guam,
and the Virgin Islands of the United
States.

State educational agency means—
(1) The State board of education or

other agency or officer primarily re-
sponsible for the supervision of public
elementary and secondary schools in a
State. In the absence of this officer or
agency, it is an officer or agency des-
ignated by the Governor or State law;
or

(2) The State board of education or
other agency or officer primarily re-
sponsible for the State supervision of
public elementary and secondary
schools; or if there is a separate State
agency or officer primarily responsible
for supervision of adult education in
public schools, then that agency or of-
ficer may be designated for the purpose
of the Act by the Governor or by State
law. If no agency or officer qualifies
under the preceding sentence, the term
means an appropriate agency or officer
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designated for the purpose of the Act
by the Governor.

Unexpended funds means the amount
by which allotments awarded to a
State, as determined under § 402.31 and
§ 402.33 of this part, exceed the State’s
SLIAG-related costs, as defined in this
part, reported in annual reports pursu-
ant to § 402.51 and accepted by the De-
partment as of March 15, 1995.

Unreimbursed SLIAG-related costs
means the amount by which a State’s
total SLIAG-related costs, as defined
in this part, reported in annual reports
pursuant to § 402.51 and accepted by the
Department as of March 15, 1995, exceed
the allotments awarded to a State, as
determined under § 402.31 and § 402.33 of
this part.

[53 FR 7858, Mar. 10, 1988, as amended at 56
FR 19808, Apr. 30, 1991; 56 FR 21246, May 7,
1991; 59 FR 65726, Dec. 21, 1994]

Subpart B—Use of Funds

§ 402.10 Allowable use of funds.
(a) Funds provided under § 402.31 and

402.33 of this part for a fiscal year may
be used only with respect to SLIAG-re-
lated costs incurred in that fiscal year
or succeeding fiscal years, except that
funds provided for FY 1993 and FY 1994
may be used for SLIAG-related costs
incurred in FY 1990 or succeeding
years. Funds provided under § 402.34 of
this part may be used with respect to
SLIAG-related costs incurred in any
fiscal year of the program. Funds may
be used, subject to §§ 402.11 and 402.26,
for the following activities, as defined
in this part:

(1) Public assistance;
(2) Public health assistance;
(3) Educational services;
(4) Employment discrimination edu-

cation and outreach;
(5) Phase II outreach;
(6) SLIAG administrative costs; and
(7) Program administrative costs.
(b) Unless specifically prohibited by a

statute enacted subsequent to Novem-
ber 6, 1986, a State may use SLIAG
funds to pay the non-Federal share of
costs allowable under (a) of this section
incurred in providing assistance or
services to eligible legalized aliens
under Federal programs that have a
matching or cost-sharing requirement,

subject to the provisions of § 402.11(f) of
this part.

(c) [Reserved]
(d) Except as provided for in

§ 402.11(n), funds awarded under this
part may be used to reimburse or pay
SLIAG-related costs incurred prior to
the approval of a State’s application or
amendment to its application, pursu-
ant to subpart E of this part, provided
that such reimbursement or payment
is consistent with the Act and this
part.

[53 FR 7858, Mar. 10, 1988, as amended at 56
FR 19808, Apr. 30, 1991; 56 FR 21246, May 7,
1991; 59 FR 65726, Dec. 21, 1994]

§ 402.11 Limitations on Use of SLIAG
Funds.

(a) Funds provided under this part
may be used only for SLIAG-reimburs-
able activities that—

(1) Meet the definitions of § 402.2 of
this part; and

(2) Are otherwise consistent with the
rules and procedures governing such
activities.

(b) Funds provided under this part
may not be used for costs to the extent
that those costs are otherwise reim-
bursed or paid for under other Federal
programs.

(c) The amount of reimbursement or
payment may not exceed 100% of
SLIAG-related costs, as defined in this
part, associated with SLIAG-reimburs-
able activites.

(d) A State must use a minimum of 10
percent of its allotment under this part
in any fiscal year for costs associated
with each of the following program cat-
egories: public assistance, public
health assistance, and educational
services. In the event that a State does
not require use of a full 10% in one of
the above categories, it must allocate
the unused portion equally among the
remaining categories listed in this
paragraph.

(e) Payments for educational services
in any fiscal year may not exceed the
amounts described in (e) (3), (4) and (5)
of this section, and are subject to the
limitations in (e) (1), (2), and (6) of this
section.

(1) Payments may be made to a local
educational agency in a fiscal year for
the purpose of providing educational
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services to eligible legalized aliens en-
rolled in elementary or secondary
school only if 500 eligible legalized
aliens meeting the conditions in (e)(2)
of this section, are enrolled in elemen-
tary or secondary public or non-public
schools in that local educational agen-
cy’s jurisdiction in that fiscal year or
if such eligible legalized aliens rep-
resent at least 3 percent of the total
number of students enrolled in elemen-
tary or secondary public or non-public
schools within that local educational
agency’s jurisdiction in that fiscal
year.

(2) In computing payments to local
education agencies or to providers of
educational services described in sec-
tion 204(c)(3)(C) of the Act, State edu-
cational agencies may take into ac-
count only eligible legalized aliens who
have been enrolled in elementary or
secondary school, public or non-public
school or in educational activities for
adults described in § 402.2 in the United
States for fewer than three complete
academic years.

(3) The amount that may be paid in
any fiscal year to a local educational
agency with respect to eligible legal-
ized aliens enrolled in elementary and
secondary public or non-public school
may not exceed an amount equal to
$500 (less, in States receiving Emer-
gency Immigrant Education Act
(EIEA) funds, the amount described in
(e)(6) of this section) multiplied by the
number of eligible legalized aliens
meeting the criteria specified in (e)(2)
of this section, who are enrolled in pub-
lic or private non-profit elementary
and secondary schools in the jurisdic-
tion of that local educational agency in
that fiscal year.

(4) The amount that may be paid in
any fiscal year to a local educational
agency or other provider of educational
services for adults (who are not en-
rolled in elementary or secondary
school), as described in section
204(c)(3)(C) of the Act, may not exceed
an amount equal to $500 multiplied by
the number of eligible legalized aliens
meeting the criteria in paragraph (e)(2)
of this section who receive educational
services from that provider in that fis-
cal year.

(5) In no event may the amount paid
to a local education agency or other

provider of educational services exceed
the actual costs of providing those
services to eligible legalized aliens, as
determined in accordance with 45 CFR
part 74 (for grants awarded in FY 1988)
or 45 CFR part 92 (for grants awarded
in FY 1989 and succeeding fiscal years).

(6) The maximum amount of payment
to a local educational agency with re-
spect to eligible legalized aliens en-
rolled in elementary and secondary
school will be reduced from the amount
described in (e)(3) of this section, by an
amount equal to the amount of funds
received by the local educational agen-
cy with respect to such eligible legal-
ized aliens pursuant to section 606 of
the Emergency Immigrant Education
Act.

(f) Funds provided under this part
may not be used to provide assistance
under the programs of financial assist-
ance from which eligible legalized
aliens are barred by section 245A(h)(1),
210(f), or 210A(d)(6) of the INA. How-
ever, such funds may be used for the
State and local share of the costs of
providing such assistance to eligible le-
galized aliens who are excepted from
the bar by section 245A(h) (2) or (3),
210(f), or 210A(d)(6) of the INA, provided
that such individuals are otherwise eli-
gible for benefits under such programs,
and that the costs of providing those
benefits are otherwise allowable under
the Act, this regulation, and the
State’s approved application.

(g) Funds provided under this part
shall not be used to perform abortions
except where the life of the mother
would be endangered if the fetus were
carrier to term.

(h) Funds provided under this part
shall not be used to reimburse or pay
costs inurred by any public or private
entity or any individual, in the con-
duct of a medical examination as re-
quired for application for adjustment
to lawful temporary resident status
under 8 CFR 245a.2(i), 8 CFR 210.2(d), or
8 CFR 210a.6(f).

(i) Funds provided under this part
shall not be used for client counselling
or any other service which would as-
sume responsibility for the adjustment
of status of aliens to that of lawful
temporary or permanent residence.
This prohibition includes assisting an
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alien to appeal INS decisions or rep-
resentation of an alien before any ad-
ministrative or judicial body.

(j) Funds under this part shall not be
used to investigate or prosecute dis-
crimination complaints beyond initial
intake and referral, to pay legal fees or
other expenses incurred to provide
legal counsel to a party alleging dis-
crimination, or to represent such par-
ties before any administrative or judi-
cial body.

(k) A State may use funds to make
payments for Phase II outreach activi-
ties, including related program admin-
istration, from allotments made to it
under this part for FY 1989 and suc-
ceeding fiscal years. The maximum
amount that a State may use for this
purpose from a fiscal year’s allotment
is the greater of 1% of its allotment for
that fiscal year or $100,000.

(l) A State may use funds to make
payments for employment discrimina-
tion education and outreach activities,
including related program administra-
tion, from allotments made to it under
this part for FY 1989 and succeeding
fiscal years. The maximum amount
that a State may use from a fiscal
year’s allotment for this purpose is the
greater of 1% of the State’s allotment
for that fiscal year or $100,000.

(m) [Reserved]
(n)(1) Except as provided for in para-

graph (n)(2) of this section, a State
may use SLIAG funds alloted to it for
a fiscal year to reimburse or pay only
those SLIAG-related costs for employ-
ment discrimination education and
outreach activities which occurred
after approval by the Department of an
application or amendment describing
those activities, as required by
§ 402.41(d).

(2) Costs incurred in FY 1990 prior to
approval by the Department of an ap-
plication or amendment containing the
information required by § 402.41(d), but
after December 18, 1989, for reproduc-
tion and dissemination of public infor-
mation material certified by the Office
of the Special Counsel for Immigra-
tion-Related Unfair Employment Prac-
tices, Department of Justice (hereafter,
‘‘Office of the Special Counsel’’), pursu-
ant to paragraph (o) of this section
may be reimbursed with funds allotted
under this part.

(o)(1) With respect to employment
discrimination education and outreach,
a State shall not use SLIAG funds to
pay for the cost of producing or distrib-
uting materials prepared for public dis-
semination unless the Office of the
Special Counsel has certified that
those materials meet the criteria in
paragraph (o)(2) of this section.

(2) Certification of materials de-
scribed in paragraph (o)(1) of this sec-
tion shall consist of a finding by the
Office of the Special Counsel that in-
formation contained in such materials
relating to the discrimination provi-
sion of the Act is legally accurate and
that those materials include reference
to the Office of the Special Counsel as
a source of information and referral for
complaints of discrimination based on
citizenship status or national origin.
Information regarding the Office of the
Special Counsel shall include its ad-
dress and telephone number, including
the toll-free number and toll-free TDD
number for the hearing impaired. The
Office of the Special Counsel, in the ex-
ercise of discretion, may agree to the
deletion of any portion of the informa-
tion referenced in the previous sen-
tence, in those instances where space
limitations in printed materials, or
time limitations in electronically re-
corded materials, make inclusion of all
the required information impractical.

(p) Funds provided under this part
may be used only for SLIAG-related
costs submitted to the Department
pursuant to § 402.51 and accepted as al-
lowable costs by March 15, 1995.

(q) Funds made available to a State
pursuant to § 402.34 shall be utilized by
the State to reimburse all allowable
costs within 90 days after such State
has received a reallocation of funds
from the Secretary, but in no event
later than July 31, 1995.

[53 FR 7858, Mar. 10, 1991, as amended at 56
FR 19808, Apr. 30, 1991; 56 FR 21247, May 7,
1991; 59 FR 65726, Dec. 21, 1994]

§ 402.12 Use of SLIAG Funds for Costs
Incurred Prior to October 1, 1987.

(a) Except as indicated in (b) and (c)
of this section, States may not use
funds provided under this part of costs
incurred prior to October 1, 1987.

(b) A State may use funds provided
under this part for administrative
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costs incurred prior to October 1, 1987,
but after November 6, 1986, that are di-
rectly associated with implementation
of this part. Such costs may include
planning, preparing the application, es-
tablishing fund accounting and report-
ing systems, data development associ-
ated with the application, and other
costs directly resulting from planning
for implementation of this part.

(c) A State may use funds provided
under this part for costs incurred prior
to October 1, 1987, but after November
6, 1986, in providing public health as-
sistance to eligible legalized aliens and
to applicants for lawful temporary resi-
dence under sections 210, 210A and 245A
of the INA, in conformity with the pro-
visions of § 402.10(a).

[53 FR 7858, Mar. 10, 1988, as amended at 56
FR 21247, May 7, 1991]

Subpart C—Administration of
Grants

§ 402.20 General provisions.
Except where otherwise required by

Federal law, the Department rules
codified at 45 CFR part 74 (for grants
awarded in FY 1988) or 45 CFR part 92
(for grants awarded in FY 1989 and suc-
ceeding fiscal years), relating to the
administration of grants, apply to
funds awarded under this part. A State
may, however, apply any or all provi-
sions of part 92 to FY 1988 SLIAG
funds.

[56 FR 19808, Apr. 30, 1991]

§ 402.21 Fiscal control.
(a) Fiscal control and accounting

procedures must be sufficient to permit
preparation of reports required by the
Act, this regulation, and other applica-
ble statutes and regulations.

(b) States must have accounting pro-
cedures in place which allow funds pro-
vided under this part to be traced from
drawdown to allowable SLIAG–related
costs. Allowability of the amount and
purpose of expenditures must be estab-
lished for each recipient of SLIAG
funds. States must demonstrate that
SLIAG-related costs, as defined in this
part, incurred in SLIAG-reimbursable
activities, equal or exceed the amount
of SLIAG funds expended with respect
to costs incurred in those activities.

Documentation of the method of ac-
counting and appropriate supporting
information must be available for
audit purposes and for Federal program
reviews. To establish allowability of
expenditures, States may use methods
prescribed in (c) of this section. Alter-
natively, the State may use any other
reliable method of cost calculation,
subject to Federal review.

(c)(1) For public assistance, States
may establish allowability by account-
ing for actual expenditures made to or
on behalf of identifiable eligible legal-
ized aliens who qualify for and receive
assistance and/or services from the re-
cipient, or by use of a statistically
valid sampling of a recipient’s public
assistance caseload.

(2) For public health assistance,
States may establish allowability by
accounting for actual expenditures
made to or on behalf of identifiable eli-
gible legalized aliens, or applicants for
lawful temporary resident status under
sections 210, 210A, or 245A of the INA,
who qualify for and receive such assist-
ance and/or services, by use of a statis-
tically valid sampling of clients in the
public health system of the State or
local government, or by using the ratio
of eligible legalized aliens in a service
population to all members of the rel-
evant service population.

(3) For educational services, States
must be able to demonstrate that:

(i) Funds provided under this part
were used to provide educational serv-
ices, as defined in this part, to eligible
legalized aliens, as defined in this part;
and,

(ii) Payments to local educational
agencies or other providers of edu-
cational services, as described in sec-
tion 204(c)(3)(C) of the Act, did not ex-
ceed the amounts described in
§ 402.11(e) of this part.

(4) With respect to Phase II outreach,
as defined in this part, a State must
demonstrate that the costs of activi-
ties that provide information directly
to specific individuals are attributable
only to lawful temporary residents
under sections 210, 210A, or 245A of the
INA, and applicants for such status
whose applications were pending with
the Immigration and Naturalization
Service at the time information is pro-
vided. For Phase II outreach activities
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that do not involve the provision of in-
formation directly to specific individ-
uals, States must demonstrate that
such activities are targeted predomi-
nantly to or intended primarily for
lawful temporary residents under sec-
tions 210, 210A, or 245A of the INA or
applicants for such status whose appli-
cations are pending with the Immigra-
tion and Naturalization Service at the
time information is provided. The
State must demonstrate that the
amount of any fiscal year’s allotment
used for this purpose did not exceed the
amount described in § 402.11(k) and was
consistent with the limitations of
§ 402.11(i).

(5) With respect to employment dis-
crimination education and outreach, as
defined in this part, the State must
demonstrate that funds were expended
only for activities described in the
State’s approved application pursuant
to § 402.41(d) and the limitations of
§ 402.11 (i), (n), and (o) and that the
amount of any fiscal year’s allotment
used for this purpose did not exceed the
amount described in § 402.11(1).

(6)(i) For program administrative
costs, as defined in this part, a State
may establish allowability by use of
the proportion of eligible legalized
aliens provided assistance and/or serv-
ices allowable under this part by a re-
cipient, as defined in this part, relative
to all persons provided such assistance
and/or services; by use of the propor-
tion of program or service costs actu-
ally incurred in providing assistance
and/or services allowable under this
part by a recipient, relative to all costs
of providing the same assistance and/or
services allowable under this part by
the recipient; or by use of such other
basis as will document that adminis-
trative costs incurred in providing such
assistance and/or services and reim-
bursed under this part are allowable,
allocable to SLIAG, and reasonable.

(ii) Consistent with section 604 of the
Emergency Immigrant Education Act,
of the amount paid to a State edu-
cational agency for educational serv-
ices, only 1.5 percent may be used for
administrative costs incurred by the

State educational agency in carrying
out its function under this part.

[53 FR 7858, Mar. 10, 1988, as amended at 56
FR 21247, May 7, 1991]

§ 402.22 [Reserved]

§ 402.23 Repayment.

The Department will order a State to
repay amounts found not to have been
expended in accordance with Federal
law, regulations, the State’s approved
application, or terms of the State’s
grant. If a State refuses to repay such
amounts, the Department may offset
the amount against any other amount
to which the State is or may become
entitled under this part.

§ 402.24 Withholding.

After notice and opportunity for a
hearing, the Secretary may withhold
payment of funds to any State which is
not using its allotment in accordance
with the Act, these regulations, 45 CFR
part 74 (for grants awarded in FY 1988)
or 45 CFR part 92 (for grants awarded
in FY 1989 and succeeding fiscal years),
and terms of the grant award.

[56 FR 19808, Apr. 30, 1991]

§ 402.25 Appeals.

Appeals under this Subpart will be
subject to 45 CFR Part 16, Procedures
of the Departmental Grant Appeals
Board.

§ 402.26 Time period for obligation and
expenditure of grant funds.

(a) Any amount awarded to a State
for a fiscal year and remaining unobli-
gated at the end of such year shall re-
main available to the State for obliga-
tion in subsequent fiscal years, but not
after September 30, 1994. The funding
period of a SLIAG grant begins on Oc-
tober 1 of the Federal fiscal year for
which the allotment is made and ends
on September 30, 1994.

(b) Obligations by the State of funds
awarded under § 402.31 and § 402.33 must
be liquidated within the time limit set
by 45 CFR 92.23(b). This time limit will
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not be extended. The time limit estab-
lished by 45 CFR 92.23(b) does not apply
to funds awarded under § 402.34.

[53 FR 7858, Mar. 10, 1988, as amended at 56
FR 19808, Apr. 30, 1991; 59 FR 65727, Dec. 21,
1994]

Subpart D—State Allocations

§ 402.30 Basis of awards.
The Secretary will award funds in a

fiscal year under § 402.31 or § 402.33 to
States with approved applications for
that fiscal year in accordance with the
apportionment of funds from the Office
of Management and Budget. The Sec-
retary will award funds under § 402.34 to
States whose annual reports submitted
pursuant to § 402.51 establish that their
allowable SLIAG-related costs exceed
the total of their allotments, as deter-
mined under § 402.31 and § 402.33. The
grant award constitutes the authority
to draw and expend funds for the pur-
poses set forth in the Act and this reg-
ulation.

[53 FR 7858, Mar. 10, 1988, as amended at 59
FR 65727, Dec. 21, 1994]

§ 402.31 Determination of allocations.
(a) Allocation formula. Allocations

will be computed according to a for-
mula using the following factors and
weights:

(1) 50 percent based on the State’s eli-
gible legalized alien population, with 49
percent based upon the number of eligi-
ble legalized aliens in a State relative
to the number of such aliens in all
States, and 1 percent to States which
have higher-than-average ratios of eli-
gible legalized aliens to total popu-
lation relative to the average for all
States, based on the proportional num-
ber of such aliens; and

(2) 50 percent based on the ratio of
SLIAG-related costs in a State to the
total of all such costs in all States.

(b) Calculation of allocations. (1) Each
time the Department calculates State
allocations, it will use the best data
then available to the Secretary on the
distribution of eligible legalized aliens
by State.

(2) For all years except fiscal years
1993 and 1994, the Department will de-
termine each State’s SLIAG-related
costs to be included in the computation

of its allocation for a fiscal year by
adding to the sum of SLIAG-related
costs reported for all previous fiscal
years by that State, pursuant to
§ 402.51(e) (1) and (2), the total amount
of estimated SLIAG-related costs in-
cluded in the State’s approved applica-
tion for that fiscal year, pursuant to
§ 402.41(c) (1) and (2). For fiscal years
1993 and 1994, the Department will add
to the amount of estimated SLIAG-re-
lated costs included in the State’s ap-
proved applications for fiscal years 1993
and 1994, respectively, the sum of
SLIAG-related costs for all previous
years ending with FY 1991 (for FY 1993
applications) or FY 1992 (for FY 1994
applications), and the first and second
quarters of FY 1992 (for FY 1993 appli-
cations) or FY 1993 (for FY 1994 appli-
cations), pursuant to § 402.52(e)(4). In
the event that a State has not sub-
mitted an approved report for a fiscal
year, the Department will include no
costs for that fiscal year in its calcula-
tion.

[53 FR 7858, March 10, 1988, as amended at 56
FR 21248, May 7, 1991; 57 FR 19386, May 6,
1992; 58 FR 31913, June 7, 1993; 59 FR 65727,
Dec. 21, 1994]

§ 402.32 Determination of state allot-
ments.

Except as noted below, a State’s al-
lotment is the difference between the
amount determined under § 402.31(b) of
this regulation and the cumulative
amount previously allotted to the
State. In the event that the amount de-
termined under § 402.31(b) is less than
the cumulative amount previously al-
lotted to a State, that State’s allot-
ment will be zero. The allotments of
the remaining States would be cal-
culated by multiplying the difference
between the amount determined under
§ 402.31(b) of this regulation and the cu-
mulative amount previously allotted to
the State by the ratio of the amount of
funds available for grants to States to
the sum of the differences between the
amounts determined under § 402.31(b)
and the amounts previously awarded to
those States.

[56 FR 21248, May 7, 1991]
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§ 402.33 Allotment of excess funds.
If a State fails to qualify for an allot-

ment in a particular fiscal year be-
cause it did not submit an approvable
application by the deadline established
in § 402.43 of this part, or is not allotted
its designated allocation amount be-
cause it indicated in its application
that it does not intend to use, in the
fiscal year for which the application is
made or in any succeeding fiscal year
before FY 1995, the full amount of its
allocation, funds which would other-
wise have been allotted to the State in
that fiscal year shall be allotted among
the remaining States submitting time-
ly approved applications in proportion
to the amount that otherwise would
have been allotted to such State in
that fiscal year.

[56 FR 19808, Apr. 30, 1991]

§ 402.34 Allocation of unexpended
funds.

(a) Any unexpended funds, as defined
in this part, from allotments awarded
to States under § 402.31 and § 402.33 of
this part, will be allocated to States
with unreimbursed SLIAG-related
costs, as defined in this part.

(b) To determine the allocations, the
ratio of each State’s unreimbursed
SLIAG-related costs to the total of all
such costs in all States will be cal-
culated. The ratio for each State with
unreimbursed SLIAG-related costs will
be multiplied by total unexpended
funds to determine the allocation for
each State. The amount allotted to a
State will be the amount of the State’s
allocation under this section or the
amount of the State’s unreimbursed
SLIAG-related costs, whichever is less.

[59 FR 65727, Dec. 21, 1994]

Subpart E—State Applications
§ 402.40 General.

In order to be eligible for funds avail-
able under § 402.31 and § 402.33 of this
part in a fiscal year, a State must sub-
mit an annual application. A State’s
application must be approved by the
Secretary prior to the award of funds
to that State. In order to be eligible for
funds under § 402.34 of this part, a State
must submit annual reports pursuant
to § 402.51 which establish that the

State has incurred SLIAG-related costs
in excess of the amount of the allot-
ments it received under § 402.31 and
§ 402.33 of this part.

[53 FR 7858, Mar. 10, 1988, as amended at 59
FR 65727, Dec. 21, 1994]

§ 402.41 Application content.
A State application must:
(a) Contain certifications by the

chief executive officer or an individual
specifically designated to make such
certifications on behalf of the chief ex-
ecutive officer that, notwithstanding
other contents of the application, the
State assures that:

(1) Funds allotted to the State will be
used only to carry out the purposes de-
scribed in the Act and this part.

(2) The State will provide a fair
method for the allocation of funds
among State and local agencies (as de-
termined by the State) in accordance
with the information in the application
as required under (b) and (c) of this sec-
tion and in accordance with the provi-
sions of § 402.11(d) of this part, which
sets forth minimum funding levels for
program categories.

(3) Fiscal control and accounting pro-
cedures used in the administration of
SLIAG funds will be established that
are adequate to meet the requirements
established by the Act and this regula-
tion.

(4) The State will comply with the
prohibitions against discrimination on
the basis of age under the Age Dis-
crimination Act of 1975, on the basis of
handicap under section 504 of the Reha-
bilitation Act of 1973, on the basis of
sex under title IX of the Education
Amendments of 1972, on the basis of
race, color, or national origin under
title VI of the Civil Rights Act of 1964,
and on the basis of sex or religion
under section 204(h)(1)(B) of the Immi-
gration Reform and Control Act of 1986.

(b) Contain information on the num-
ber of eligible legalized aliens residing
in the State. A State may either (1)
adopt as its official State-level esti-
mate the estimate of the State’s num-
ber of eligible legalized aliens provided
by the Department, or (2) provide its
own estimate, including detailed infor-
mation on the method and data used in
deriving the estimate. If a State has
previously provided this information to
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the Department, it need not be in-
cluded in the application unless the in-
formation has changed.

(c) Contain an estimate of likely
SLIAG-related costs for the fiscal year
for which application is being made for
each program or activity in which
SLIAG-related costs will be incurred.
Programs and activities must be iden-
tified by the purposes listed in
§ 402.10(a). Such estimates for FY 1988
should include, as a discrete subset,
costs incurred in FY 1987, pursuant to
§ 402.12.

(d) Contain the following information
pertaining to the estimates required by
paragraph (c) of this section (the appli-
cation must include sufficient detail to
permit assessment by the Department
of the reasonableness of such estimates
and the allowability of such costs
under the Act and this part):

(1)(i) Descriptions of the programs
and activities for which SLIAG-related
costs will be incurred; and,

(ii) If a State elects to use its allot-
ment for employment discrimination
education and outreach, a description
of the State’s planned education and
outreach activities, including: descrip-
tions of the kinds of government or pri-
vate agencies or other entities, if any,
through which these activities will be
conducted; brief descriptions of the tar-
geted audience(s) for these activities;
and, preproduction copies or the text of
any material intended for distribution
to the public to be produced or dissemi-
nated with SLIAG funds, if available at
the time the application is submitted.

(2) Descriptions of the methodologies
used to determine SLIAG-related cost.
This description is to include (i) the
methodology used in determining the
proportion (or actual number) of eligi-
ble legalized aliens who are likely to
participate in or benefit from the pro-
gram or service, and (ii) a description
of how a unit or other measure of the
cost of providing services or benefits
was calculated, or, if the estimate is
based on actual cost data, a description
of how the data were obtained. For
SLIAG administrative costs, Phase II
outreach, and employment discrimina-
tion education and outreach, the de-
scriptions must instead include the
basis for the estimate of SLIAG-related
costs, as defined in this Part.

(e) Contain information on the cri-
teria for and administrative methods of
disbursing funds received under this
part.

(f) Designate a single point of contact
(SPOC) in the State responsible for se-
curing and submitting information re-
quired by the Act and this regulation
and provide the name, title, mailing
address, and telephone number of such
official. If the grantee agency is dif-
ferent from the SPOC, also provide the
name, title, mailing address, and tele-
phone number of the official in that
agency responsible for State adminis-
tration of funds available under this
part. In either case, provide the em-
ployer identification number of the
grantee agency. If the State elects to
use SLIAG funds for employment dis-
crimination education and outreach, it
must also designate in its application a
contact person for this activity, if dif-
ferent from the single point of contact.

[53 FR 7858, May 7, 1991, as amended at 56 FR
21248, May 7, 1991; 56 FR 49707, Oct. 1, 1991]

§ 402.42 Application format.

A State may determine the format of
its application as long as it contains
all the information required by § 402.41.

§ 402.43 Application deadline.

(a) An application from a State for
SLIAG funds for any Federal fiscal
year except fiscal years 1993 and 1994
must be received by the Department by
October 1 of that fiscal year. Applica-
tions for fiscal years 1993 and 1994 must
be received by July 1, 1992, and July 1,
1993, respectively. If a State fails to
submit an application by this date,
funds which it may otherwise have
been eligible to receive shall be distrib-
uted among States submitting timely
approved applications in accordance
with § 402.33 of this Part.

(b) In order to receive funds under
this part, a State’s application for any
fiscal year except fiscal years 1993 and
1994 must be approvable by the Sec-
retary by December 15 of that fiscal
year. Applications for fiscal years 1993
and 1994 must be approvable by the
Secretary by September 15, 1992, and
September 15, 1993, respectively. This
may necessitate a State’s providing
clarification, revision, or additional
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material, as required, to render its ap-
plication approvable by the Secretary.
If a State fails to render its application
approvable by the Secretary by these
dates, funds which it may otherwise
have been eligible to receive shall be
distributed among States which have
submitted approvable applications in
accordance with § 402.32 of this part.

(Approved by the Office of Management and
Budget under control number 0970–0079)

[53 FR 7858, Mar. 10, 1988, as amended at 54
FR 23984, June 5, 1989; 55 FR 26207, June 27,
1990; 56 FR 21248, May 7, 1991; 57 FR 19386,
May 6, 1992; 58 FR 31913, June 7, 1993]

§ 402.44 Basis for approval.

(a) The Department will review each
State’s application to ensure that it
contains all of the required assurances
and information and otherwise is con-
sistent with the Act and this part.

(b) The Department will assess the
reasonableness of each State’s esti-
mates of SLIAG-related costs, as re-
quired by § 402.41(c) (1) and (2), based on
the following:

(1) Are the activities for which esti-
mates are included in the application
allowable under the Act and this part?

(2) Are the rates of participation by
eligible legalized aliens in the activi-
ties for which estimates of SLIAG-re-
lated costs are included in the applica-
tion and other assumptions underlying
the cost estimates based on reliable
empirical data?

(3) To what extent are the estimates
based on actual costs incurred? Are ac-
tual costs based on methodologies de-
scribed in this part or other meth-
odologies likely to result in valid
measures of SLIAG-related costs?

(4) Do current estimates appear to be
consistent with past estimates, known
actual costs pursuant to § 402.41(c)(2),
and current INS eligible legalized alien
population data?

(5) Are revised estimates a result (all
or in part) of changes in program ac-
tivities?

(c) The Department will notify the
State that (1) its application has been
approved or (2) its application has been
disapproved, together with the reasons
for disapproval.

(d)(1) The Department will forward to
the Office of Special Counsel informa-

tion provided by a State pursuant to
§402.41(d).

(2) The Office of the Special Counsel
will review information forwarded to it
by the Department pursuant to para-
graph (d) (1) of this section to deter-
mine whether the activities described
therein conflict with or unnecessarily
duplicate other employment discrimi-
nation education and outreach efforts.
Certification to the Department by the
Office of the Special Counsel that the
State’s submission meets this criterion
is a prerequisite for approval by the
Department.

[53 FR 7858, Mar. 10, 1988, as amended at 56
FR 21248, May 7, 1991]

§ 402.45 Amendments to applications.
(a)(1) If, during the course of a fiscal

year, a State adds a program or activ-
ity for which it intends to claim reim-
bursement or make payment in that
fiscal year, it must submit an amend-
ment (containing appropriate informa-
tion pursuant to § 402.41(c)) to its ap-
proved application for that fiscal year
prior to the due date for reports re-
quired by § 402.51 of this part.

(2) If a State plans to initiate em-
ployment discrimination education and
outreach activities not described in its
application pursuant to § 402.41(d), it
must submit an application amend-
ment, which shall be reviewed in ac-
cordance with procedures described in
§ 402.41(d) of this part. The Depart-
ment’s approval of such an amendment
is a prerequisite for the initiation of
such new activities, except as provided
for in § 402.11(n) (2).

(b) Except as provided for in
§ 402.11(k) and (n), a State may use
SLIAG funds received for a fiscal year
to reimburse or pay SLIAG related
costs for programs or activities de-
scribed in paragraph (a) of this section
retroactive to the date the activity
began, but no earlier than the first day
of the fiscal year and only to the ex-
tent described in § 402.10(d), except that
funds received in FY 1992, if any, may
be used for costs incurred on or after
October 1, 1989. Costs incurred prior to
October 1, 1987, are allowable only to
the extent described in § 402.12.

[53 FR 7858, Mar. 10, 1988, as amended at 56
FR 21249, May 7, 1991]
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Subpart F—Recordkeeping and
Reporting

§ 402.50 Recordkeeping.
A State must provide for the mainte-

nance of such records as are necessary:
(a) To meet the requirements of the

Act and Department regulations relat-
ing to retention of and access to
records.

(b) To allow the State to provide to
the Department (1) an accurate de-
scription of its activities undertaken
with SLIAG funds, and (2) a complete
record of the purposes for which SLIAG
funds were spent, and of the recipients
of such funds; and

(c) To allow the Department and
auditors of the State to determine the
extent to which SLIAG funds were ex-
pended consistent with the Act and
this regulation.

§ 402.51 Reporting.
(a)(1) After the end of each Federal

fiscal year through FY 1994 for which it
received or during which it obligated or
expended SLIAG funds and by the due
date indicated below, a State must sub-
mit annual reports containing the in-
formation identified in (c) and (e) of
this section. The reports are due no
later than 90 days after the end of a
Federal fiscal year.

(2) A State which receives funds pur-
suant to § 402.31 and § 402.33 and which
expends funds pursuant to § 402.26(b)
must submit a report containing the
information identified in paragraph (e)
of this section. The report is due no
later than December 29, 1994.

(b)(1) Failure to submit the annual
report required in (a) of this section by
the deadline, without prior written per-
mission from the Secretary, con-
stitutes a basis for withholding of
SLIAG funds.

(2) Failure by a State to submit the
required information prior to the cal-
culation of allocations pursuant to
Subpart D will result in the Sec-
retary’s including no SLIAG-related
costs for the fiscal year for that State
in the calculation of State allocations.

(c) A State’s annual report must pro-
vide information on the status of each
fiscal year’s funds, as of September 30,
for the fiscal year for funds received
under § 402.31 and § 402.33, including:

(1) Identification of the amount obli-
gated and the amount expended by the
State grantee agency;

(2) Identification of any amount re-
maining unobligated at the end of the
fiscal year which the State intends to
carry over to succeeding fiscal years;
and,

(3) Identification of any amount re-
maining unobligated at the end of the
fiscal year which the State does not de-
sire to carry over to the succeeding fis-
cal year.

(d) A State must use SF–269 in its re-
porting under paragraph (c) of this sec-
tion, but it may determine the format
of its annual report content under
paragraph (e) of this section.

(e)(1) For all years except fiscal years
1992 and 1993, a State’s annual report
must also provide the actual SLIAG-re-
lated costs incurred during the fiscal
year. The report must provide, for each
program or activity identified in the
State’s application, the amount of
SLIAG-related costs, as defined in this
part, incurred in that program or ac-
tivity, identified as public assistance,
public health assistance, educational
services, Phase II outreach, employ-
ment discrimination education and
outreach, and SLIAG administrative
costs, as defined in this part, the
amount of SLIAG funds obligated for
that program or activity, and the time
period for which the funds were obli-
gated.

(2) The report must contain a de-
scription of the methodology used to
determine actual SLIAG-related costs,
if different from the description pro-
vided in the State’s application pursu-
ant to § 402.41 (d) (2) of this part.

(3) Federal and State costs of pro-
viding assistance under a State plan
approved under title XIX of the Social
Security Act to aliens whose status has
been adjusted under sections 245A and
210A of the INA by virtue of the excep-
tions to the bar to Medicaid eligibility
(sections 245A (h) (2) and (3) of the INA)
must be shown separately in States’ re-
ports.

(4) For fiscal years 1992 and 1993, a
State must report actual SLIAG-re-
lated costs, pursuant to paragraphs (e)
(1), (2) and (3) of this section, for the
first and second quarters, along with
its application for SLIAG funding for
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fiscal years 1993 and 1994, respectively,
in accordance with § 402.43(a) of this
part, and for the third and fourth quar-

ters in accordance with paragraph (a)
of this section.

(Approved by the Office of Management and
Budget under control number 0970–0079)

[53 FR 7858, Mar. 10, 1988, as amended at 56
FR 21249, May 7, 1991; 57 FR 19386, May 6,
1992; 58 FR 31913, June 7, 1993; 59 FR 65727,
Dec. 21, 1994]

PARTS 403—499 [RESERVED]
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